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In a year marked by profound oscillations in all fields, following the event of economic 

and financial crisis, by different intensity, the Competition Council intends to launch a 

report on the competitive situation in several key areas of national economy, for 

public debate. Designed in close collaboration with the Academic Society in 

Romania, the report opens the way for more partnerships, which wants to establish 

our institution not only with representatives of local and central public authorities, but 

also with civil society.  

This report intends to become an annual step in bringing awareness to the decision 

makers from various fields of competition sector state, and changes to be considered 

for increasing competition, lowering prices and improving consumer options. For 

achievement of these goals, all actors involved have to contribute whether it is 

legislative changes or changes to practices that hinder competition. Moreover, this 

report shall review the functioning of national markets and their degree of integration 

of the European single market. 

 The main objective of this report is to identify a number of issues of seven key 

sectors of national economy, namely: banking, energy sector, concessions sector - 

mineral resources, pharmacy sector, liberal professions sector, transport services 

(taxi) and retail sector, in terms of competition - competitiveness – final consumer 

welfare. Also, by this report we intend to formulate a series of recommendations to 

policy makers to take all necessary measures to eliminate any barriers to normal 

functioning of the sectors.  

Setting these fields, as economic sensitive sectors, was founded on the experience 

gained so far by the competition authority, in the knowledge of mechanisms of 

markets functioning and correcting any distortions of competition.  

These sectors are characterized of a high level of regulation (except retail sector), 

which influence both the behaviour of economic actors and the possibility of 

development or the market access. Also, in these sectors, there are signals on 

practices action that prevent the beneficial effects of competitive play.  

President, 

.ƻƎŘŀƴ aΦ/ILwLנhL¦ 
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Executive Summary   

After almost 3 years after Romania’s accession to the European Union, the 
Competition Council is bringing into attention the main issues identified within certain 
economic sectors, sensible from the competition point of view, for the business 
environment, as well as for the final consumer. 

The present report, ñSingle Market, National Market: Competition Policy in Key 
Sectors”, has several aims.  

Firstly, it presents critical issues which, in our option, are distressing the well 
functioning of national markets and are able to reduce the competitiveness of the 
Romanian firms within the single market.   

Secondly, the cooperation with an organization from the civil society (the Romanian 
Academic Society – SAR, independent think tank) in drafting such a report is a 
premiere. The report includes three sectors analyzed by the experts of the 
Competition Council (banking, retail and pharmacy) and four by our SAR partners 
(liberal professions, energy, concessions and the taxi sector). By this cooperation, 
our goal was to achieve a common view on certain competition sensible issues. 
Moreover, together with our partners, we intended to underline certain problematic 
aspects for the free competition within varied economic sectors. These aspects must 
be taken into account by the public policy makers before formulating reform 
strategies within the analyzed fields.  

We had two reasons for choosing to focus on these seven sectors. As they are 
holding a large weight within the economy and as they are presenting a reduced level 
of competition because of their nature, they might bring damages at the 
macroeconomic level, especially by propagating the effects in other sectors. In 
addition, a large number of consumers can be affected, thus being left without a 
choice. In order to find solutions for the competition issues from these sectors, our 
analysis has integrated the national experience, as well as the European one, and 
had the aim of putting forward recommendations for increasing the competition level 
and, as a final point, the welfare of citizens. The second reason was that these 
sectors present very different competition issues, thus making the analysis relevant 
for the general acknowledgment of the Romanian competition problems. Moreover, it 
offers a useful lecture to the reader. 

Within the banking sector there are issues related to the structural, technical, 
behaviour, regulatory and supervising barriers, the manner of establishing the inner-
banking fees, the low transparency of prices, or the information level available for the 
citizens, thus influencing the quality of the retail banking services.  

The retail, especially of food products, is another sensible sector, influencing 
directly, through price levels, the supply chain and the consumers. This sector also 
has a series of vulnerable points, such as: the barging power between producers and 
retailers, the price setting mechanisms of products, potential agreements between 
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the large retailers and the producers; therefore, the sector needs to be under a 
permanent attention of other decision making factors.   

In the sector of concessions, the challenge is to grant them in a competitive 
manner, therefore eliminating any privilege impeding the free market competition, 
even if these privileges are for State owned companies.  

In the energy sector, there are two major risks for the free competition: the probable 
establishment of two “mammoth” energy companies, which might harm acutely the 
competition and raise State aid issues, and the opaque contracts concluded between 
the State producers and their preferential partners. 

The pharmaceutical sector is a challenge for the competition rules, since it is highly 
regulated through public health policies. There are unjustified market entry barriers 
for pharmacies, the monopoly of the pharmacies in commercializing free prescription 
drugs, the use of ñdealer authorizationsò, as well as the risk of certain vertical 
agreements and market cartelization.  

Certain vulnerable points were also identified in the sector of liberal professions: 
market entry barriers, specific functioning rules for the involved activities, as well as 
the award of monopoly rights for providing certain activities.   

The taxi sector is also a strongly regulated field, by the local authorities. The main 
limitations of competition are envisaging administrative barriers concerning the 
number of market operators, the limited number of market operators, the introduction 
of maximal tariffs which can encourage firms to collude on price fixing at a level 
closed to the maximal tariff, as well as the restriction of access in special locations for 
taxi firms (in airports, for example), which equalizes to granting an unjustified 
monopoly power, even if it has been awarded in a competitive manner, through 
tender. 

To sum up, our opinion is that this report is a first step in developing a more active 
cooperation between all decision makers and social partners. The aim is to raise their 
awareness on the fact that the course of the economy towards competitiveness and 
performance involves observing the legal rules, deference for the business partners, 
and, in the first place, for the principles of functional free market, which is favouring 
the common citizens, as final consumers of goods and services.   

*** 

 

COMPETITION IN THE BANKING SECTOR 

Abstract 

The complexity and importance of complex mechanisms banking sector supervision 
in the sector caused a constant concern at Community level, in terms of compliance 
that ensures fair competition between the active players on these markets, and in 
light of the need to create a climate protection for the final consumer. 
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Structural barriers, technical and behavioural sector regulation and supervision, the 
method of determining interchange fees, price transparency and population 
awareness affect retail banking services quality of that consumers benefit and their 
need of satisfaction degree. 

The European retail banking sector provides essential services to consumers and 
small and medium enterprises, and saving service, loan or payment. However, a 
number of indicators such as market fragmentation, price rigidity and customer 
mobility suggest that there may not be effective competition in European retail 
banking market. In this context, the European Commission (EC) has preceded an 
inquiry into banking - retail services, particularly in terms of cross-border competition. 
Results of the final report of 2007 recorded the note issues that could lead to future 
actions of the European Commission and national competition authorities. 

Some sensitive issues have been identified by the Competition Council, highlighted 
throughout the Community, and other specific aspects of Romania. 

Thus, we mention a few issues that raise questions concerning certain segments 
operation of the financial - banking market with free competition rules (conditions):  

• retail services increasing importance and their pricing assessment;  

• factors that adversely affect customer mobility (the administrative burden, 
information asymmetry and the low level of price transparency, cross selling / 
banking related products, consumer preferences and choice; fees associated 
termination of services offered by banks to consumers);  

• Directive 2008/48/EC implementation on credit agreements for consumers and 
repealing Council Directive 87/102/EEC;  

• exchange of information likely to promote anticompetitive behaviour among 
economic competitors;  

To these are added the SEPA (Single Euro Payments Area) project implementation 
concerns which aims to create a market for payment services, within which there is 
an effective competition and does not make a distinction between cross-border and 
national payments euro area. 

1. Retail services increasing importance and their pricing assessment 

Romania banking sector has experienced growth and diversification in recent years. 
In the late 2008, there were 43 credit institutions, in Romania, 32 of which approved 
to act as Romanian legal entities by the Central Bank, 10 branches of European 
Union (EU) banking groups and a credit network cooperative. Also, it is worthy of 
note the intention notifications of 174 foreign institutions to provide financial services, 
directly in Romania. For some applicants, it is a first contact with the Romanian 
financial market.  

In recent years, increasing volatility on the international financial markets has forced 
banking business strategies reconsideration. The high market share acquisition in 
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terms of protecting the shareholders interests and meet consumers needs are the 
main objectives included in the strategies of banking market key actors. Each 
monetary profitability unit of institution vested capital correlative to the associated risk 
represents one of the monitoring elements under any credit institution control which 
seeks to achieve optimal financial results. 

In this context, banks concern to achieve optimal results materialized in the retail 
banking sector (retail) focus attention. Although, until recently, retail activity was 
considered as a complementary serving for corporations activity, international 
institutions or other financial transactions; in recent years spectacular results in the 
retail banking sector led to banking institutions reconsideration of development 
strategies. Thus, more and more credit institutions have begun to realize the great 
importance of individuals and small businesses serving needs. In this regard, 
Romanian banks have started to diversify its offer to provide exclusive services for 
consumers and SMEs, and services saving, borrowing and paying. 

Despite the extensive range of retail banking services, increasing demand was not 
made at the same pace with the evolution supply, remaining far from Romania 
potential markets. Furthermore, increasing use of retail banking has not done 
uniformly; retail banking demand was distinguished by banking services types 
(payment cards, current accounts, bank loans, and bank deposits), income 
population, geographic region, or education level.  

In the similar concerns context of those developed at European level, but also to 
Romanian consumers allowance to fully benefit from 2008 diversified services 
advantages, the Competition Council has made a market study development to 
include retail services data offered by the banks during 2005-2007, with two sub-
sectors emphasis evolution: current accounts and related services, like payment 
cards and payment systems.  

In this context, it was highlighted that any customer ordered transaction (payment, 
receipts, deposits and cash withdrawals, direct debits, credit transfers, scheduled 
payments, Internet Banking, Mobile Banking) takes place by (via) the current 
account. By the direct debit service banks take care of current account tracking and 
payments holder (phone, electricity, gas), while by the scheduled payment services 
banks can pay regular fixed amounts of money (insurance premiums, rents ) the data 
set previously under contract with the customers.  

Current attached services are in a continuous diversification. Thus, a number of 
banks allow the current account operating from any branch bank network, indifferent 
to where the account was initially opened; other bank current account allows the 
holder to perform operations directly, without the need of a bank employee to deposit 
money into account or to make orders. Since 2008, some Romanian banks have 
decided to attach to the current account saving components like term deposits. The 
advantage of current accounts with deposit facilities is that these holder’s banking 
products have the opportunity to withdraw or deposit money in the current account, 
not to benefit from interest on demand. 

Regarding the banking activity, indifferent to the credit types offered by most banks 
in Romania practice variable interests, fixed interest products being quite rare. 
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Loans with determined interest allow customers to know from the beginning all the 
involved costs throughout its lifetime. Fixed interest rates incorporate future 
development of the turns-over, so that they may be higher or lower than the variable, 
depending on long-term prospects. Variable interest loans give the possibility to 
benefit from an eventual financing sink. If interest rates increase there is the risk that 
customer must pay increased credit rates. In addition to fixed and variable interest 
loans, more and more Romanian banks have introduced mixed interests loans: the 
interest rate is fixed for an initial period of 1, 2, 3 or 5 years and then it turns into a 
variable. Typically, the interest settled at the beginning of the loan is located below 
the market average, but then it is possible for the bank to claim your originally 
discount by charging higher interest after the period in which interest is fixed. Loans 
with joint interest are one attractive solution for those who wish to contract a loan for 
a relatively short period. In this way, they will benefit from low interest in most of the 
time the contract runs.  

As regarding the commissions, in order to obtain new income sources, the banks 
on the retail banking market have started to charge new commissions (i.e. 
commissions for paying invoices at the desk of the bank, commissions for money 
deposition in the account of a client, commission for cash withdrawal, commission for 
cashing and not only for paying which means that the transfer of money in the 
account of a client of those banks supposes some commissions for inactive current 
account, various commissions for credit products). Other kind of commissions used 
by banks are interbanking commissions  which has to be paid among paying and 
beneficiary banks either for concluding some payment transactions or for offering 
supplementary services related to the concerned payments. Therefore, the 
interbanking commissions refer to the commissions paid among banks, but they are 
taken into calculation in setting the commissions charged to natural and legal 
persons for any bank transaction.  

The research shows that even though the commissions for interbanking payments 
decreased with 33% since the introduction of electronic payment system, they are 
still high in comparison with those charged in the member states. 

The Competition Council analyses the manner the interbanking commissions on 
the market of cards are set as well as the aspects related to the market on 
banking and interbanking services in Romania. 

Tied selling of retail banking products represents another banks practice. Tied 
selling are practices where two or more products are sold together, at a packet, and 
at least one of those product is not separately sold. In case of tied selling, the clients 
are obliged by the credit institution to buy a supplementary product besides the one 
they intent to acquire.   

The research results show that the banks oblige clients, which want to conclude a 
loan to open a current account at the same bank. Also, banks oblige credit clients of 
which are secured by a mortgage to open a current account when concluding the 
loan. Banks use tied selling practices in case of clients wanting to contract another 
type of credit than the one secured by a mortgage.  
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Clients to choose a bank and their capacity to change it at a moment, both are 
essential factors for ascertaining the competition level on retail banking market. In 
order to choose a new credit institution the clients have to get accurate and complete 
information on the services offered by the banks on a certain market. At the same 
time, clients must have the possibility to change the banking services provider. 

The dynamic of the clients from a credit institution to another determines the banks to 
continuously satisfy clients changing needs. On the other hand, the clients’ incapacity 
of choosing a new credit institution, having more advantageous offers allows the 
bank to obtain undeserved benefits as a result of long term “forced” relationship 
established with its clients. For this reason, the clients’ mobility and their possibility to 
choose new credit institution with advantageous conditions have profound 
implications both on nature and intensity of competition on retail banking market. 

When a client of a bank identify higher quality products and services offered by a 
competitive institution, the client should compare the financial benefits of changing 
banking services provider with the level of the expenses the change would involve. 

2. Factors influencing negatively the mobility of clients 

Further to analysis on the mobility of consumers and their possibility to 
choose a bank, the obtained results have competitive nature, as follows:  

¶ the existence of some factors that could negatively influence the mobility 
of clients (administrative burden, information asymmetry and low level of 
price transparency, tied selling of banking products; the preferences of 
consumers and their possibilities to choose; taxes for annulling the services 
offered to consumers); 

¶ the mobility level, expressed as percentage of consumers (natural persons 
and SMEs included in the retail activity) that change credit institution for a 
period of one year is relatively low (between 10% and 13% in the analyzed 
period), in comparison with European average. 

The unilateral modification of concluded contracts represents another 
impediment for the mobility of clients. This practice is widely spread; the credit 
institution generally reserves the right to unilaterally modify the existing contracts. 
Even if the modifications are announced before being enforced, in the most cases 
that period of time is insufficient for the client to identify alternatives. Consequently, 
the clients are obliged to accept modifications they would have not agreed in other 
circumstances.  

The impediments the clients have to face when choosing a viable alternative are 
multiple. The first and the most important impediment are insufficient and improper 
information to which the clients have access; they need proper information not only 
where choosing a bank, but also where changing it. The information the clients need 
are those related to the existence and the level of the costs when giving up to a 
provider of financial services, respectively a bank, as well as those on tied selling 
practice. Without having all the necessary elements for assessing the price and 
quality of a product, making a rational and fast decision becomes extremely difficult 
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and expensive. For being sure of a proper choice responding to their needs, the 
clients must have all adequate qualitative and quantitative information for 
understanding the benefits and risks of their choices.  

Consequently, having in view that the banks that activate on retail banking market 
compete each against the other on prices (commissions and interest rate), 
geographic position (the distance to the client), brand image as well as the quality of 
the services they provide, there is needed to increase the transparency on 
establishing the prices for each service, the terms and conditions offered, the 
development of search engines allowing the client to made a real and immediate 
comparison with alternative products.  

For a harmonious development of banking services market, there are some aspects 
that competition authority has recently analyzed:  

3. The application of Directive 2008/48/CE on credit agreements for consumers 
and repealing Council Directive 87/102/CEE   

The scope of this Directive is” the development of a more transparent and efficient 
credit market, within the EU territory, essential for the promotion of development of 
cross border activitiesò.  

Within this framework, among the provisions on efficient protection of consumers 
namely setting rules that enable consumers to make their decisions in full knowledge 
of the facts and obliging the banks to observe the transparency obligations on 
agreement conditions, there should be noticed the provisions setting the 
commission for early reimbursement.   

Thus, for principle the consumer has the right to fulfil the obligations included in a 
credit agreement at any moment, partially or totally.   

Therefore, the right of the consumer not to be asked from the bank to pay any 
compensation for early reimbursement of the credit in some cases such as when “the 
early reimbursement is made in a period when the interest rate afferent to the 
credit is not a fixed oneò is stipulated.  

The possibility of consumers to choose a bank in the detriment of other as well 
as the capacity to change the bank they are dealing with at a moment, both are 
essential factors to ascertain the competition level on the retail banking 
market. The dynamic of clients from a credit institution to another determines the 
banks to permanently adapt their offer in order to satisfy the changing needs of the 
consumers.  

Even though the application domain is not very large, respectively the consumer 
credit agreements, some categories such as credit agreements which are secured by 
a mortgage or similar guarantees, credit agreements the purpose of which is to 
acquire or retain property rights (land or building), credit agreements involving a total 
amount of credit less than EUR 200 or more than EUR 75000 are excepted. The 
Competition Council considers that this Directive could be applied to a larger 
category of credits.  
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Thus, the Competition Council proposes the institutions activating on the financial 
services market in Romania to analyze the possibility of extending the above 
mentioned provisions, respectively renouncing to the commission for early 
reimbursement of the credit, to other types of credits than those provided in the 
European Directive, including to some of those categories exempted by the Directive, 
as mentioned above.  

At the community level there is the same preoccupation especially as concerns the 
credit which are secured by a mortgage1, the main approaches being included in the 
European Commission document ñThe White Paper on integrating the markets on 
credit which are secured by a mortgage in EUò. The Commission considers that 
the early reimbursement is one of the most important aspects for the integration of 
the markets on credit which are secured by a mortgage and that uniform regulating of 
this aspect by the member states would enable the valorisation of the benefits of this 
integration2. This measure would improve the increase of customer mobility, the 
consumer having a real opportunity to choose the best suited to its needs, without 
being artificially held captive in a contractual relationship that no longer meet his 
expectations. 

4. Exchange of information liable to generate an anticompetitive behaviour 
between competitors  
 

At international level, the undertakings operating in the banking sector have 

developed certain cooperation instruments. The most common example is the 

creation of an organization for sustaining the activities of its members.   

In Romania, the Association of Romanian Banks (ARB) has been set-up as a non-

profit professional association. Its main objectives are: to represent and defend the 

interests of its members; to promote the banking principles in the interest area of 

members; to promote the cooperation between banks and national/international 

institutions and banking associations from other countries; improving the professional 

training of experts from the banking system; ensuring the mass-media relations. 

There are certain cooperation forms that generate advantages for both the economic 

aspect and the consumer such as those related to setting technical, infrastructure or 

security norms. At the same time, it is known the fact that some cooperation 

instruments represent severe forms of infringing the competition rules. Some of these 

are the cartels in the bank system, bi-/multilateral agreements with preferential 

conditions or the exchange of information considered “sensitive” with regard to 

prices, costs, clients, development strategies.   

As well, the same category included any form of cooperation that has as purpose or 

effect the limitation of competition among the players in the banking system or the 

exclusion of the new entries on the market. 

                                                           
1
 Inspection includes loans secured by a mortgage or by a comparable guarantee, and also, credits to purchase 

real estate. 
2
  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2007:0807:FIN:RO:PDF. 



12 
 

At a national level, based on the information requested by the Competition Council 

from the banks operating on the Romanian market (data used in the market inquiry 

regarding the retail banking services), it was discovered the involvement of ARB in 

the elaboration of the answers the banks should have done by themselves, taking 

into account that each bank has its own conditions and products.   

ARB declared that the purpose of the meetings with its members was to make an 

assessment of the problems and difficulties the banks were facing when they made 

reports using the data requested by the competition authority. It must be underlined 

that the requested information was “confidential” because it referred to the market 

strategy of each bank, the level of interests and fees, the behavior of their clients, etc. 

The Competition Council draws to ARB attention that any involvement in facilitating 

or initiating the meetings between its members having as purpose the exchange of 

information sensitive from competition point of view distorts the competition.  

 
5. SEPA Project 

 

A normal competitive environment satisfies the consumer needs and ensures an 

efficient repartition of resources in the economy. In order to maintain these 

mechanisms, specific rules and institutions for supervising the observance of these 

rules, and intervening when acts or deeds may lead to the elimination or distortion of 

competition, are necessary.  

The purpose of creating the Single Euro Payments Area- SEPA was to achieve a 

stronger European integration by ensuring a competitive and transparent market for 

small-value Euro payments. This shall lead to a better quality of services, alternative, 

cheaper and more efficient products for making payments.   

Introducing SEPA might produce a substantial improvement of the consumer welfare 

due to bringing all taxes and fees at the level of the Single Area. On the other hand, 

the banking institutions will record a significant reduction of their incomes from fees 

and taxes, not being able to settle them anymore in accordance with their own status 

and competitive position. This will require a reposition of the incomes obtained from 

taxes and fees in the commercial banks development policy.    

At the European Payments Council (the regulatory body set-up by the banking 

system for managing the SEPA project), the Romanian banking system is 

represented by ARB, which has the role to support the harmonization with the SEPA 

payment schemes.  

ARB manages the SEPA implementing process into the banking system; one of its 

attributions during the process of implementing the SEPA payment instruments is to 

collaborate with the National Bank of Romania (NBR), TransFonD, Ministry of 
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Economy and Finance, customer and trade associations and public authorities. In 

this implementing process, the NBR has the role of observer. 

The regulatory framework for undertakings must be in line with the competition 

legislation, both at national and European level. Moreover, it is important that the 

positions sustained by the national competition authorities should be in line with the 

European Commission’s position and these positions must be communicated to all 

interested parties.  

Taking into consideration that any initiative with regard to the creation of SEPA 

requires a high level of interaction between undertakings, it is necessary to determine 

if this restricts competition, and, therefore, it could be sanctioned according to 

national and community antitrust rules.  

The European Commission expressed also its concerns with regard to the alleged 

competition restriction, these aspects being widely debated and analyzed during the 

periodic meetings organized as working groups with national authorities, which are 

members of the European Competition Network.    

Taking into account the representation of Romania at the European Payments 

Council and European Commission and in order to sustain convergent points of view, 

it is necessary that the Competition Council should be informed about the 

commitments taken by the national banking community in front of the European 

Payments Council with regard to implementing SEPA in Romania. Therefore, 

permanent contacts between representatives of competition authorities and ARB 

should be settled. 

The Competition Council, beside the corrective role for restoring and maintaining a 

normal competitive environment, has also the role for preventing anticompetitive 

agreements between undertakings, and by its interventions to avoid the distortion of 

competition. The Competition Council is also involved in the legislative process in 

order to avoid the adoption of certain normative acts that may have anticompetitive 

impact.  

Thus, taking into account these important attributions of the Competition Council, its 

active involvement is necessary, and the ARB should seek advice from the 

competition authority each time there are doubts that the decision taken may lead to 

a restriction of competition on the relevant market.  

In conclusion, putting into practice the recommendations of the Competition Council 

creates the grounds for developing the competitive environment on the market of 

banking services and envisages increasing the mobility of clients by:  

¶ Increasing the transparency degree in the relations with clients as 
regards the information about the method for settling the structure of prices for each 
service, the terms and conditions offered, the development of certain “search 
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engines” on internet pages, creating thus the possibility for a real and immediate 
comparison  between alternative products; 

¶ Extending the provisions of Directive 2008/48/CE regarding the credit 
contracts for consumers, respectively the fee for the advanced reimbursement and 
other types of credits other than those provided in the European normative act, 
including some of those categories exempted by the Directive.   
 

As well, the Competition Council recommends ARB to maintain its activity in the 

limits conferred by its status and law and to avoid and, if the case may be, deter 

any practices of its members alleged to be anticompetitive. Among these, the 

higher risk is represented by the exchange of information ñsensitiveò from 

competition point of view.   

 

As regards the specific activities for implementing SEPA in Romania, the Competition 

Council requires ARB to be actively involved and to seek advice from the 

competition authority, every time a decision might have as effect the restriction of 

competition on the relevant market.  

 

*** 

 

COMPETITION IN THE RETAIL SECTOR OF FOOD PRODUCTS 

 

Abstract 

This material examines competition related issues that may appear in the retail sector 
of food products. The weak areas of this sector will be analyzed one at a time: 
bargaining power in the producer-retailer relations; deflation policy and the discount 
policy; possible agreements between the important retailers and producers which 
may have anticompetitive repercussions. This material offers details regarding the 
way these potential problems manifest and how they can be stopped and prevented. 
Therefore the retail sector of food products needs constant monitoring not only from 
competition authorities but also from other decisive parts in order to prevent the birth 
of possible distortions that may have direct impact on the consumer. 

After a bursting period in the business field generated by the existence of a large 
number of consumers in the Romanian market and the optimistic predictions 
regarding the volume of sales, the retail sector of food products has felt an involution 
of its activities due to the temporary decrease of sales in food products after the 
financial and economic crisis deepened. Added to that comes the high volatility of 
prices on the global market of food products in the past two-three year – rapid 
uprising followed by a spectacular downfall -  has placed serious problems to the 
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producers and retailers in Romania who weren’t very prepared in adapting their 
business plans to such an unstable environment. On this background it is not 
surprising that actors on this market have made up different practices that would help 
them preserve their profits for as long as possible.  

Retailers have divided opinions regarding predictions over business activities. On 
one side there’s the opinion that in order to sustain business a stop of the extent 
process is needed and resources should be orientated towards mergers and 
acquisitions. On the other side are the retailers who believe that the extent of 
distributions networks will lead to a rising of sales; this opinion is encouraged by 
diminished prices in land purchasing that would generate a major increase in the 
construction and expansion of supermarkets.   

Nevertheless the retail sector, especially the one of food products, is a very sensitive 
one because of the direct influence it has over consumers and distributors, through 
price-levels. 

From the competition point of view the following aspects are considered to be weak: 

1. Bargaining power in the producer-retailer relations; 
2. The deflation policy and the discount policy; 
3. Potential agreements between the important retailers and producers, which 
may have anti-competition repercussions. 
  
 
1. Bargaining power in the producer-retailer relations 

Problems in the retail sector have determined in the past strong disputes between the 
producers - as suppliers of food products – and the big retailers, either one trying to 
find a solution closer to their benefit. The large number of discussions that have been 
carried out between representatives of the producers, retailers and competition 
authorities have led to the idea of drafting a ñFood retail code of best practicesò. 

In order to prevent the use of anticompetitive behaviour, in March 2008 the Ministry 
of Agriculture, Forestry and Rural Development has made a request for The 
Competition Council’s opinion regarding the Code, drafted as a follow-up to the 
discussions between retailers and suppliers.  

After the examination of the Code, The Competition Council did not identify any 
stipulations that would interfere directly with the competition law. However, the 
Romanian Competition Authority did notify that the use of this Code must not 
create the premises for exchange of information that would lead to a transfer of 
sensitive data to commerce in either vertical or horizontal relationships. 

In certain cases the exchange of intelligence between competitors could lead to a 
mutual recognition of commercial strategies, fact that would eventually conduct to 
a silent coordination of the companyôs market behaviour. On a long-term basis 
this transfer of information may create a restraint on competition, restraint that would 
manifest through the practice of different prices and conditions and through the 
diminished wellbeing of the final consumer. This way, competition may shrink 
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noticeable due to the favourable climate for silent agreements between 
economic competitors in the way of price and commercial policy levelling. 

Mechanisms that facilitate exchange of sensitive information between competitors 
may have negative effects on competition and consumers because of their 
contribution to a significant reduction of the uncertainty each economic agent should 
have about the behaviour of its competitors, breaking the principle according to which 
all economic agents must independently settle their market policy. Namely, the very 
existence of a Code, which was drafted with best intentions, may transform itself into 
premises for anticompetitive behaviour if one decides to adopt concerted actions 
based on this document. What is very particular about the drafting of this document is 
that, even though it was presented as a step in favour of the consumers, it turned out 
it may be its opposite. 

When a system that facilitates exchange of information is used by competitors for 
implementing concerted practices, this kind of approach is likely to be sanctioned 
from the perspective of national or European competition rules.  As a matter of fact, 
the European Commission and the European Courts have investigated a series of 
cartel cases that were based, among others, on this type of information exchange 
mechanisms, thus implementing concerted practices.  

Considering all these aspects, the Competition Council has notified about its 
intervention if by applying the Code, submitting economic operators will resort 
to anticompetitive practices or agreements. Also, it would be effective if top 
political decision-takers will be aware of the implication their solutions involve, 
because in the rush for fast and short-term popular resolutions they may generate 
long-term negative effects that would reflect upon the final consumer.    

2. Determination of price products and deflation policy 

In addition to the Code, the competition authority has followed the amending process 
regarding the Government Ordinance nr.99/2000 on marketing and market services, 
interfering with the suspension of certain anti-competitive provisions. Thus, in March 
2009, Ministry of Agriculture, Forestry and Rural Development submitted for 
endorsement to the Competition Council the draft law amending and completing 
Government Ordinance no. 99/2000 on trading goods and services market. The 
Competition Council has approved this project and made recommendations on the 
principle of selling at a loss and sales discount.  

Government Ordinance no. 99/2000 prohibits art. 17, making the price sale lower 
than the acquisition cost. The acquisition cost is equal to the purchase price, 
unrecovered duties, the transport-supply and other necessary expenses for 
management product or utility. Draft amending Government Ordinance no. 99/2000 
proposes the following definition of acquisition cost:  

"Actual acquisition cost is obtained by subtracting the discount offered by the 
provider's list price plus specific direct costs for resealing transport costs and costs 
resulting from services provided by the trader and supplier invoiceò.  
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The direct effect regarding the existence of such legislation is the perpetuation of a 
system which doesn’t allow substantial reduction of commercial chain’s stand prices. 
In terms of Competition Council the consumers’ positive effects on such regulations 
are invalid. In economic terms, sales prohibition below the acquisition cost may mean 
to prohibit the wealth transfer to the final consumer. During the recession time, such 
legislative vision is even more difficult to understand against a background of general 
decline of markets and revenues: it prohibits consumers to buy cheaper goods 
although traders are willing to offer them at lower prices.  

Moreover, due to higher bargaining power, in some cases, traders can obtain lower 
purchase price, or some financial advantages. Under normal and effective 
downstream competition, these benefits are transferred to the consumer. Imposing 
by law a rigid threshold under which “not selling” means to block the transfer of 
wealth, the dealer becomes the last link, instead of the final consumer.   
This isn’t a good instrument to prevent those cases where one may speak of an 
abuse of dominant position in supplier-retailer relation, rebates being prohibited, even 
when they have an economic effect and don’t do any harm.  

On the other hand, while noting a higher bargaining power of traders, even the 
proposed formula provides outlets trough which the big chains may decrease prices. 
With the formula introduction, updating or amending its conditions, actual market 
doesn’t change. Each part of bargaining power doesn’t suffer a change due to a 
legislative amendment. Danger lies precisely on the area over control, as noted 
above, and the impiety of free market forces. In essence, assuming that the shell 
charges would fall to a minimum level (whatever that be), due to traders need to 
remain competitive and without the possibility of selling below acquisition cost, higher 
bargaining power will allow the advantages transformation acquired by shell charges 
due to obtain higher discounts from suppliers. Under these conditions, the prices will 
be again lower than those of traditional trade, even if they are still above the 
acquisition cost. Therefore, in this case, regulation by law is unnecessary and 
harmful.  

As one can see, the provision of not selling under the acquisition costs takes in 
consideration and it is based on a competition pattern in which economic agents try 
to sell as cheap as they can in order to obtain an additional market share, larger 
sales and bigger profits. The motivation of entering this provision lies in the need for 
protecting smaller traders. Even in these conditions a regulation such as this one will 
not totally prevent anticompetitive behaviour on behalf of the big retailers who will still 
use their bargaining power in order to obtain bigger discounts from suppliers, this 
way being able to practice smaller prices than the rest of the retailers, even if these 
prices are over the acquisition costs.   

Therefore, even if this provision has the intention of diminishing the bargaining power 
of the big retailers and to a reduction in the incomes they obtain from the 
relationships with suppliers who wish to have their products traded in the big retail 
centres, through rack fees; if advantages from rack fees are not transferred to the 
final consumer, they can easily transform into discount advantages for the big 
retailers. If the market is dysfunctional and the positive effects are not transferred to 
the final consumer, these effects could become financial advantages for traders 
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through an increase of prices3. In conclusion, this approach does not have the full 
capacity to stop market dysfunctions and anticompetitive behaviour, so it can’t reach 
its highly claimed objective. A regulation such as the one mentioned above would not 
lead to any positive effects that would reflect to the final consumer. Beyond these 
aspects, the imposition of a minimal re-selling price was never justified because of 
the negative effects it has on the final consumer.  

Selling under the market price in the form of predatory prices is already settled and 
prohibited by the Competition Law in Romania (art.6) and by the European Union 
Instauration Treaty (art.82). The practice of predatory prices is prohibited only if it is 
used by a retailer in a dominant position, because one in such position has all the 
premises for eliminating competition and eventually increases prices. In other words, 
the dominant position is competition’s greatest enemy and not necessary price 
reduction, which the G. O. 99/2000 is bound to restraint generally and unjustified.   

It is quite obvious that if a non-dominant retailer decides at some point to practice 
“ruining prices” this would not have any negative effects on competition due to the 
fact that a non-dominant retailer doesn’t have the strength to eliminate competition 
and increase market prices. The consumers will benefit from smaller prices, so from 
their point of view this price reduction has beneficed effects.   

Moreover, costs in applying the dominant position prevention law are kept at a 
reasonable level. The hypothetical settling of a minimum level of all prices would ask 
for additional human and financial resources in order to have a proper clue if the law 
is being kept to. So, applying an intrusive legislation against price reduction is not 
feasible, not only in theory but also in practice.  

For example, in Slovakia an initiative like the one mentioned above emerged in 2007. 
The proposition wasn’t adopted. The competition authority in Slovakia showed that a 
provision such as this one would lead to a reduction of competition among retailers 
and on a medium and long term basis it would increase prices on the market.   

The competition authority in Ireland had acted pro-actively for the elimination of 
settlement regarding minimum prices. In 2005 an evaluation of this type legislation 
took place (Groceries Order 1987). Elements that would proof that this type of 
legislation in the food retail sector would protect competition were not to be found. In 
exchange, there ware indentified serious proof of increase in final consumer’s prices 
after applying these provisions. In 2006 the Irish Government abolished this 
legislative instrument. 

There are, though, European states where this type of legislation is still operating 
(Hungary, Poland, and The Czech Republic). Even if the Romania competition 
authority understands the cultural and social reasons for such a provision (protecting 
the small retailers who give the urban texture to traditional districts), we consider that 
settling a minimum level of the final prices cannot be a solution to the 
problems the retail sector has, on the contrary, it may lead to a distortion of 
competition and to an artificial pressure on the final prices.  

                                                           
3
 Of course, this last simulation has not taken into account that, in terms of uniformly increasing prices at 

supermarkets, consumers can easily move to small stores, whose share in the Romanian trade has a significant 
structure. 
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As a matter of fact, the notification regarding prices on food in Europe, that was sent 
by the European Commission to the European Parliament, the U. E Council, the 
European Social and Economic Committee and the Regions Committee states: 

ñThe global evolutions of offer and demand have been the main determinants in the 
rapid rising of food prices [...] the existing differences between state regulations have 
also contributed to the fragmentation of the Common Market, and have stopped its 
proper functioning in the food sector.  Entering restrains for retailers may have 
especially lead to bigger prices and low productivity. Similar, restraints regarding sale 
under the market price have the tendency of settling a competition limitative starting 
price, even if this regulation was first designed for discouraging ruining behaviour.ò 

As a general principle, the purpose of the competition policy is to protect competition 
itself, and not the competitors, because protection of the competition leads to 
advantages for both consumers and efficient retailers.  

Putting aside the aspects mentioned above, one must keep in mind the general 
economic environment in which this initiative was born. In the time of economic and 
financial crisis, the competition policy becomes a central element among all the 
instruments developed for ending the recession. Only by raising the competition 
level, its intensity and its pressure on the market, retailer will become more 
competitive and prices will diminish. Protecting the effective competition field in order 
to decrease prices becomes essential in reviving public consumption.  

The Competition Councilôs recommendation regarding the nullification of the 
principle that prohibited loss-sales has been assumed by the Ministry of 
Agriculture, Forestry and Rural Development which has fined the modification 
project of Government Ordinance nr.99/2000. 

The Competition Council has recommended, in the area of clearance and sales 
policy, the elimination of restraints regarding the period of time in which these 
practices may be used. By eliminating the time criteria, each economic agent 
will be free to practice low prices in respect to the effective legislation, any 
time of year. This brings benefits to the final consumers, who will be able to 
purchase goods and services at lower prices, all year long. This 
recommendation of the Competition Council has also been assumed by the Ministry 
of Agriculture, Forestry and Rural Development.  

The project for modification of G. O nr.99/2000 states, among others, the prohibition 
of a similar clause to the most favoured nation clause in the food retail sector (the 
MFN clause)4. The Competition Council rates the applying such a clause, that 
allows the retailer to ask the supplier not to sell the same products to other 
retailer at a price lower than its own acquisition price, combined with the 
practice of slotting allowances, may induce artificial costs for traditional 
retailing, thus crippling its capacity to compete with modern retailing and 
affecting negatively the final consumer. If above was mentioned that small 

                                                           
4
 Most favored customer clause, called anti-discrimination clause or most favored nation clause is a promise of a 

party, eg. a supplier, dealing with a buyer (a retailer) just as treat their best customer. If the supplier reduced 
prices provided one of his clients, then prices to all customers who benefit of this clause will be reduced at the 
same level. 
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retailers must not be artificially supported by anti-competitive practices, it must be 
added that is also wrong to endanger the small retailer through cartel agreements. 

Thereby, The Competition Council believes that introducing this article in the 
project for legislative modification is more than advisable, in order to protect 
the welfare of the final consumer and to assure a proper competition 
environment for all retailers.    

3. Vertical agreements between retailers and producers. Potential 
anticompetitive repercussions 

In order to have a clear picture on the food retail sector, the Competition 
Council has decided to release an investigation on this particular sector, 
following the next points:  

¶ Identification and general analysis of the markets involved in food retail; 
¶ Analysis of the functioning and implementation of the most favoured nation 
clause; 
¶ Comparative analysis of different taxes that are part of the retailer-supplier 
relation;  
¶ Conceptual clarification and competition analysis of the block management 
process. 
¶ A follow up of the cost, price and profit configuration in the production-
distribution-retail cycle in the food retail sector; 
¶ A competition analysis of the received information and data assembly, an 
identification of possible competition issues, conclusions and adequate solutions. 

The demand of slotting allowances by the big retailers in the food sector is a 
mechanism of world-wide use, so it is not to be blamed by principle. These taxes can 
be seen as payment for a service: the retailer creates with its own resources a highly 
circulated commercial flow from which products strategically set on the shelf get to 
benefit from. On the contrary, if these differential taxes wouldn’t be laid, one might 
then get to the idea that retailers are discriminating a supplier in favour of another by 
the display of products. The slotting allowance, indiscriminately applied, is a 
transparent payment of this service.  

However, a closer analysis shows that a series of taxes laid by the retailer have no 
direct and immediate connection between payment of the fees and a certain service 
received by the payer. In this category we find taxes for development/modernization 
of the commercial areas, taxes for promoting the retailer and taxes for un-sold 
products hazard. These aspects are highly monitored by the Competition Council in 
order to prevent anti-competitive practices.  

It has been observed that block management activity5 leads to an improvement of 
sales performances, offering significant advantages to the final consumer6, but also 
to suppliers and retailers7.  

                                                           
5
 Management category is a collaborative process between a retailer and one of its suppliers  which aims to 

promote business efficiency and sales of products in a whole class. So designated provider called master class. 
6
 By placing products on hand and as a way to enable a rapid assessment and choice, knowingly. 
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Reductively to the analyzed information in the food retail investigation, the 
Competition Council has released four other investigations regarding a potential 
breach of the Competition Law and the EU Treaty by the “cash and carry”  retailers 
and food suppliers. The investigations look for potential anti-competitive agreements 
between retailers and suppliers regarding the deflation policy that might have 
negative effects on the welfare of the final consumer. Retailers involved in these 
investigations unreel through retail centres a turnover representing 40% of the total 
Romanian modern food retail business.  

  Main recommendations of the investigation report:  

¶ The elimination of the ñmost favoured nationò clause in relations 
between retailers and producers on behalf of the slotting allowance, with 
the purpose of protecting the final consumer and assuring a competitive 
environment for all participants on the food retail market. 

¶ The responsibility for displaying of products in retail centres must 
remain the retailersô responsibility in order to guarantee undifferentiated 
treatment for all suppliers. 

¶ Considering whether to eliminate taxes that cannot see a direct and 
immediate connection with retailersô consideration, such as cover 
expansion fee or modernization of its distribution networks or charges for 
unsold products hazard. 

  

*** 

COMPETITION IN THE CONCESSIONS SECTOR 

Abstract 

Some inadvertencies in the law regarding concessions allow for the apparition of 
discrepancies, discriminative circumstances and monopolies in several fields of 
activity. 

The essence of a concession contract is the granting of a limited exploitation right of 
a publicly owned resource for a limited period of time in exchange for a fee, a 
situation that could also be termed as a “limited monopoly”. From the standpoint of 
competition regulations, the requirement is that all interested parties have the same 
opportunities for gaining such a contract on a free market, without discriminative 
practices, The way in which concessions, exploration or exploitation licenses are 
given should have a competitive basis, and the legal framework should ensure that 
competition is possible and open, excluding all privileged positions that would deny 
lawful competition. In Romania, the legal framework does meet those demands in 
general, although there are some provisions that were have remained in the 
legislation, with a negative impact on the practice concerning free competition.  

                                                                                                                                                                                     
7
 By eliminating the bursting of the stock situations and increase sales. 
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There are three interrelated problems:  

1. Licenses may be obtained in alternative ways, such as reorganization or 
by sale from a license owner, not only through an open selection of 
offers;  

2. National societies or autonomous administrations benefited from 
directly granted licenses unlike private companies competing for the same 
concessions; what is more, some license owners gained a monopoly position 
in respect to their clients due to the way licenses were given (as in the case 
of the National Society for Mineral Waters, presented below);  

3. Violations of license contracts for exploiting mineral resources may 
prevent the access of other economic actors to resource markets which 
often represents an abuse of dominant position.       

  
1. License transfers 
 
The fact that licenses may be obtained using other means than the participation in a 
selection of offers represents a major problem. The license for exploiting mineral 
resources is obtained following a contest of offers (according to articles 19-21 of the 
Mining Law 85/2003), but the approval for transferring a license toward another 
economic operator is obtained in other conditions, established by the National 
Agency for Mineral Resources in its detailed provisions.  

For example, a transfer may occur if a license holder undergoes a process of 
administrative reorganization or if the company is sold before the term for the 
concession has expired. The new owner thus enters the market without having had to 
comply with the provisions for being granted that license or permit. More exactly, this 
is a case where discrimination between economic agents with the same object of 
activity appears.    

2. Advantages of the public sector in obtaining licenses 

The problem described above became particularly visible in the case of national 
societies or of autonomous public administrations that were granted concessions by 
direct awarding. These were subsequently transformed into private companies and 
some were privatized. The direct awarding of licenses and permits was possible 
under art.40 (1) of the Law 219/1998 regulating concessions. This law permitted the 
awarding of licenses for state-owned resources to private or public societies that 
formerly owned those goods or resources. The provision in question was repelled 
and declared unconstitutional by the Constitutional Court’s Decision no. 136/2001, on 
the basis that the creation and maintenance of a competitive framework that excludes 
privileges which could lead to unlawful competition is absolutely necessary. The law 
was repelled through the emergency governmental act no. 34/2006 for granting of 
public procurement contracts, concession contracts for public works and concessions 
for public services. Presently, tenders for attributing exploration and exploitation 
licenses are organized according to the provisions of the Mining Law no. 85/2003 
(articles 19-21) and to those of the Emergency Ordinance no. 34/2006. However, the 
new law was naturally unable to retroactively modify the preferential contracts 
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obtained by national companies under the old law, which led to the perpetuation of 
the non-competitiveness situation.  

One relevant example for this issue is the case of the National Society for Mineral 
Waters (SNAM). The company held 16% of Romaniaôs hydro mineral potential 
and approximately 90% of nationally valuable resources used for private 
consumption, creating partnerships with 29 bottling companies. Benefiting 
from an exploitation license granted by the National Company for Mineral 
Resources in 1997, the National Society for Mineral Waters had a quasi-
monopolistic position on the mineral water market, due to the fact that bottling 
companies were dependent on the natural resource in question. Although 
since 1998 NCMR (ANRM) organized public tenders for subsequently granted 
licenses, thus allowing the access of other private players to this market (such 
as Apemin Tusnad, Dorna, Apemin), the NSMW already owned the largest 
share of the exploitation market. In contrast, on the bottling market there were 
several competitors, such as Romaqua, European Drinks and others, that did 
not, however, own exploitation licenses for mineral water.        

In 2007 a bill concerning the restructuring and preparation for privatization of 
the NSMW was proposed. The Competition Council wanted to change the 
monopolistic structure of the market and opposed the privatization proposed in the 
initial bill, given that the legislative project only changed the type of ownership, but 
did not solve the problem of direct access to mineral water resources. Consequently, 
the Competition Council suggested the transfer of NSMW licenses to the bottling 
companies before the privatization of NSMW. In April 2007 the Council allowed the 
privatization, on condition that the authority for competitiveness maintains its right to 
propose changes in the provisions of Mining Law no. 85/2003, with subsequent 
modifications and completions, especially changes concerning the duration of license 
contracts for the exploitation of mineral waters.  

3. Violations of license contracts for the exploitation of mineral resources 
that may prevent the access of other economic operators to resource markets 
upstream, which may often result in an abuse of dominant position  
  

This practice may lead to an abuse of dominant position if the company in question 
uses its license so as not to allow the access of competitors from downstream 
markets to the resource in question, despite contractual provisions forcing the 
company to allow access if it does not exploit the resource according to the terms of 
license. The granting of such a concession requires an analysis of the situation on 
connected markets and monitoring of the market and the way in which the resource 
in question is exploited.  

The solutions for these problems would be:  

¶ insuring indiscriminate open access to licenses, the so-called 
competition for markets, through open competition, and the elimination of the 
possibility of transmitting existing licenses in conditions softer than those initially 
imposed for acquiring a license. The current practice of creating exceptions from 
existing laws through secondary or tertiary regulations (such as internal rules of the 
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NAMR), without assuring the same level of public discussion and transparency in 
regard to these regulations as it exists for the legal norm represents a serious flaw 
that negatively impacts competition;  
¶ the request for an approval from the Council of Competition and its 
careful consideration in matters concerning privatizations that imply concessions for 
the exploitation of mineral resources;  
¶ exercising a more rigorous control by the NAMR on the respect of 
contractual provisions from concession contracts regarding tenders implying primary 
resource markets and access to these markets.                 

*** 

 

COMPETITION CHALLENGES IN THE ENERGY SECTOR 

 

Abstract 

In SARôs opinion, the Romanian energy market is relatively competitive compared to 
other EU membersô, but several recent policy measures and the reversal of reforms 
started ten years ago pose serious risks for competition. Key concerns are the 
probable creation of two energy giant companies and the long term Ăoutside-the-
marketò contracts concluded by state-owned energy generators with companies 
benefitting preferential treatment. 

Until recently, few believed that the energy sector could be organized as a 
competitive market because of the characteristics of this sector: transmission and 
distribution networks are natural monopolies; electricity cannot be stored, is produced 
continuously while the consumption varies within a day, which requires a coordinated 
management of demand and supply; historically, European countries had integrated 
electricity and gas monopolies, etc. However, recently it has been discovered that 
competition could thrive also in the energy sector, and the trend in the European 
Union (EU) is towards liberalization and increased market competition. These 
objectives – liberalization, interconnection of national networks, opening national 
markets – are clearly stated in the Lisbon Agenda launched in 2000, to which the 
governments of all EU member governments agreed. The new legislative package in 
the energy sector at end-2007 seeks to speed up the process. 

In short, the energy sector can be competitive if: 

• Natural monopolies are separated from competitive activities (production, 
supply). Vertical unbundling means that no generator/producer controls the 
transmission network, so it cannot block the network access of its competitors, and 
electricity supply is separated from distribution. Horizontal unbundling means that the 
distribution network is geographically divided among several companies which are 
required to „lend” each other the networks; 
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• The market is liberalized, and the consumers (industrial and households) can 
choose freely their suppliers, also from outside their country, in the single 
European market. 

In other words, market liberalization means that, at least in theory, a person from 
Craiova does not have to purchase electricity only from Electrica Oltenia, he can also 
buy from Electrica Moldova, for example. By the vertical unbundling, Electrica 
Moldova and Electrica Oltenia have separated the management of distribution 
networks from supply. By the horizontal unbundling, Electrica Oltenia has to lend the 
distribution network from Oltenia region to the supply department of Electrica 
Moldova, at a price that is regulated by the National Regulator in the Energy sector 
(ANRE), for the natural monopoly. 

Since the end 90’s, Romania has gone through a series of reforms which are in line 
with the Directives of the European Commission. Romania is actually ahead of old 
member states (France, Germany) in terms of liberalization and vertical and 
horizontal unbundling of competitive activities from natural monopolies. Moreover, we 
have one of the most competitive energy exchanges in Europe (OPCOM), which has 
recently started to extend its operations regionally, by the agreement with Hungary 
last year and there are signals that also Austria is interested in OPCOM’s trading 
platform. 

Despite these positive developments, the pace of reforms has slowed down in the 
past 4-5 years, and some proposals to restructure the energy sector can be a 
reversal of previous reforms. The most vulnerable aspects concern the free 
competition on the energy market. There are currently two major risks for the 
competition in the energy sector, which could also be penalized by the European 
Commission: 

1. the possibility of institution of two companies with dominant position, on the 
market pooling together the largest part of the energy sector (electricity / gas / coal), 
particularly if the measure occurs while the vertical unbundling of distribution and 
supply has practically stalled; 

2. bilateral electricity contracts, concluded by state-owned companies with 
private partners at prices unfavourable to the state8. 

In addition to the issues above, there are still distortions on the electricity and gas  
markets caused by the fact that reforms have not yet been finalized in the Romanian 
energy sector. The problems are caused by the fact that market liberalization, 
finalized on paper, is not entirely so in practice: 

• Prices for gas from domestic sources are lower than for imported gas, and they are 
used to subsidize some companies or industries (curiously, opinion leaders or even 
experienced decision-makers publicly present this as a best practice that should be 
perpetuated as much as possible); 

                                                           
8
 So-called "smart guys contractsέΦ 
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• There are several areas which are over-regulated in the process of approval of gas 
sector projects (see the end of section). 

1. Restructuring the energy sector: risks on the energy market 

If last year the government intended to create an integrated electricity company, a 
measure abandoned with the change in government, now the new government wants 
to restructure the whole energy sector (electricity, gas, coal) by creating two  
integrated energy companies. Even though not many details have been made public, 
it is known that they would have the following structure: 

• The first company (S1) would include the 3 energy complexes (Turceni, Rovinari, 
Craiova); two units from Hidroelectrica (Vâlcea, Slatina); nuclear (units 1 and 2 
Cernavodă); lignite mining company (SNLO); and a part of Electrica. Its production 
structure would be 34% nuclear, 10% hydro, the remaining thermal and it would own 
for the moment 48% of the electricity production; 

• The second (S2) includes the largest part of Termoelectrica (Deva, Paroşeni, 
ELCEN); the remaining of Hidroelectrica (Porţile de Fier; SH Sebeş, Buzău, Târgu 
Jiu, Caransebeş, Haţeg, Argeş, Cluj, Bistriţa, Sibiu); hard coal mining company 
(CNH); Romgaz – Iernut station; the remaining of Electrica. It would have 38% hydro, 
the remaining thermal, and would represent 44% of production. 

Even though initially the two energy companies concentrate the entire energy sector 
not yet privatized (3 Electrica distribution companies, 49% of the privatized  
distribution companies, the largest part of electricity and gas production, mining 
sector), the Ministry of Economy expects that in several years private investments 
would reduce the market domination of the two large operators. After private 
investments in electricity generation are finalized, the market share of the two 
companies would be reduced by 2013 to 41%, and 34%, respectively. By then 
Petrom would have 10% by the 860 MW plant from Brazi; and ENEL would also have 
9% of the market. 

By itself, the restructuring does not automatically lead to competition issues, but the 
new structure of the sector could increase the risks that on the energy market appear 
abuses of dominant positions, or illegal state aids and preferential „outside-the-
market” contracts, because: 

• No one knows exactly the future structure of the two companies, the way in which 
these would operate, or whether they would indeed be privatized at some point. For 
example, the two companies could be created by merger or by creating a group of 
companies in which the entities stay separated. Even in the second case, no one 
knows whether the transactions among entities in the same company would be at an 
arm’s length; for example, the state-owned Electrica distribution companies (which 
are also currently vertically integrated, supply and distribution are not yet de facto 
separated) could purchase in more favourable terms energy from the producers in 
the same group, whereas the other producers (private etc) would be disadvantaged. 
If the companies would be merged without separating the components clearly from 
an accounting / financial point of view, the transactions among entities would be even 
more difficult to monitor. There is a risk that within S2 the losses incurred by 
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Termoelectrica would be covered by Hidroelectrica or Romgaz by cross subsidies, 
whereas in Ministry wants to include Electrica in the structures after the two 
companies would be privatized. It is unclear how the Ministry could impose a change 
in structure after privatization. Also, the Ministry wanted to include in the companies 
the shares it still owns in the Electrica distribution companies (49% in the privatized 
entities).It is unclear how the structure would look like, and what the majority 
shareholders (CEZ, E-ON, ENEL) think about this measure). Nuclearelectrica would 
sustain financially CNH. The chances that this would happen are higher since 
Romania has negotiated with the EU to completely exclude hard coal subsidies by 
the 1st of January, 2011, a target that is difficult to achieve. In the last months, trade 
unions in CNH have requested the company benefit debt and penalties cancellation 
for its arrears to the state budget, and the extension of the subsidization period until 
2014-2018. Under social pressures, it would be easier to adopt ad-hoc anti-
competitive measures than if the component entities would be separated and 
competing on a market. All these aspects should be carefully monitored to avoid the 
risks of anticompetitive practices while the sector is restructured. 

• It is not yet clear why the Ministry preferred an option with just two companies, even 
though the initial study undertaken by the Ministry of Economy with foreign 
consultants also proposed options with more companies. The risk that one of the 
players on the market obtain a dominant position it could abuse is the higher the 
lower the number of competitors. Since the study contracted by the Ministry is not 
public, we do not know, for example, why it would not be possible to fragment 
electricity generation in more entities, which could be then put for sale to obtain 
money for investments. Moreover, experience shows that where there are more 
producers, the energy prices are lower, to the benefit of the end-consumer. 

Fig. 1. Prices on the spot markets, 2008, EUR/ MWh, min and max 
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• The competition on the Romanian electricity market is already constrained by the 
limited interconnection of Romania’s grids with the neighbours: in electricity, we 
cannot trade over the border more than 10% of production. The problem can be 
encountered anywhere in the EU, interconnection issues being the major 5 barrier to 
free competition and the single energy market. In other words, if we create large 
companies we are very likely to create locally dominant companies instead of 
regionally competitive entities; 

• Even now, before the creation of the two companies, the energy market 
concentration, while slightly below EU average, is however above the level that the 
EU targets. There are only eight member states with average market concentration, 
targeted by the European Commission (IHH 9  750-1800); six states with high 
concentration (IHH 1800-5000, among which Romania) and 13 states with very high 
concentration (IHH over 5000); see Fig. 2. Grouping any entities in large companies 
with generation mix increases the market concentration, against the EU trend. 

Fig. 2. Electricity market concentration in the EU 
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9
IHH = Herfindahl-Hirschman Index, measuring the degree of market concentration. Is the sum of the squares 

of market share firms. The percentages are taken as integers (50% = 50), so the maximum IHH is 10,000. If IHH 
<100, the market is very competitive, if IHH > 1800, it is considered that the market is concentrated. 
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• The Ministry of Economy has stated in the media that historical debts of 
Termoelectrica (535 mn RON) and CNH (3 bn RON) would be cancelled. If these are 
not accompanied by real restructuring measures (other than the pure accounting 
summation within the two national operators), to eliminate the risks that such arrears 
accrue in the future, the support to these entities would be incompatible state aid; 

¶ The regulatory capacity in the energy sector is still limited. ANRE is a regulator 
set up in 1999, merged in 2007 with the gas sector regulator, and so far it had the 
experience of regulating only a market with many players. A market with few, a 
dominant player is much more difficult to regulate than a market with atomized 
actors; 

• So far vertical the unbundling of supply and distribution was not de facto finalized 
(within the 8 Electrica distribution companies, both state-owned and private). In other 
words, even though consumers have since 2007 the option to freely choose their 
suppliers, in reality the effective market liberalization is around 50% and remains 
relatively constant since several years ago, and the causes are at least partially the 
difficulty to actually change the supplier (fig 3); 

• The creation of dominant market players risks affecting the trading on OPCOM, a 
very competitive exchange. The growth of transactions on OPCOM exchange meant 
the narrowing of the electricity available for preferential trading (see fig. 3). OPCOM 
has grown rapidly since it was set up in 2005, it had 3-5% of the market in 2006, and 
currently around 36% of the electricity on the Romanian market is traded on the 
OPCOM platform (by comparison, the energy exchange in France does not exceed 
7-8%). 

 

Fig 3. Competition on the electricity market in Romania 

Source: OPCOM 
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Bilateral contracts market Contracts "outside the market", including exports  

 Captive consumers 

PZU = Day ahead market; PCCB = bilateral contracts market 

 

1. Bilateral contracts concluded outside the competitive market 

A part of the electricity produced in Romania is subject to long term contracts. Some 
of these are concluded competitively on the OPCOM market (Bilateral contracts 
market, PCCB). Another part is concluded outside the exchange, by extending 
previous contracts from the past. Among these there are also the so-called „contracts 
with the smart guys”, concluded by state-owned generators with private partners. In 
2002-2004, Hidroelectrica signed contracts with 11 companies and traders, which 
were annually extended. In 2008 they amounted to 10 TWh, which represents 70% of 
the annual production of Hidroelectrica, or about 20% of the electricity traded in 
Romania. The prices of such contracts negotiated outside the exchange are 50% 
lower than the prices on OPCOM. 

In theory, based on an order issued by the Ministry of Economy (445/2009) all state 
owned companies are now required to conclude new electricity sales only on the 
exchange, to ensure competitive access. The reason why this order was published is 
related to the implicit governance issues in the case of state-owned companies. Of 
course, on a competitive market with rational players, any participant can enter freely 
in bilateral contracts negotiated with its partners, in mutually agreed terms, based on 
which every company seeks to maximize its profit (it acts in the benefit of its 
shareholders). This should be carefully examined when one of the participants in a 
bilateral transaction is a state owned company, where shareholders are the 
taxpayers, and their control over the management is limited. In state owned 
companies the governance risks are higher because the management could be more 
motivated by personal gains than by increasing the profits of the company, and the 
shareholders do not have the opportunity to promptly sanction such behaviour, as it 
happens in a private company10. 

By this order the decision-maker sought to minimize this particular governance risk: 
state owned generators offer the electricity they produce to tender, and the buyer is 
the one that offers the highest price. The scandals in the media regarding negotiated 
bilateral contracts concerned the sales of electricity by state-owned producers 
(mainly Hidroelectrica) to suppliers or consumers, outside the transparent market and 
at low prices, considered favourable only to private partners and unfavourable to 
Hidroelectrica (and its shareholders, the taxpayers). Two problems emerge from such 
non-transparent practices: 1) „cheap” electricity is taken out of the market on which 
all of us have access, so the price to the end-consumer increases; 2) if a state-owned 
company sells cheap energy to some companies based on preferential contracts 
(maybe even incurring a loss), the effect is that of a state aid granted through a state 
owned entity to private companies. After all there is a precedent: the European 

                                                           
10

 A phenomenon that is well-known in the public management theory as the principal-agent dilemma. 
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Commission has acknowledged before hidden state subsidies to the private sector as 
incompatible state aid. In Hungary, a state owned company (MVM) has a monopoly 
on the wholesale electricity market. MVM has concluded long-term contracts (some 
until 2024), in non-competitive terms, with private producers, from which it purchases 
energy for further resale. Prices are very favourable to private producers and not so 
favourable to the state owned company MVM. This prompted actions from the 
European Commission on grounds of incompatible state aid. 

In some cases, the above mentioned bilateral contracts can also distort the 
competition among traders, because only some of them benefit the preferential 
terms, whereas the others have access to more expensive electricity. The risk is 
higher when the companies involve trade higher quantities. Thus, if the two electricity 
companies are created, and such contracts would be part of the portfolio of dominant 
companies, also covering a high share in the consumption of eligible consumers, the 
competition would be seriously distorted. This is a real risk, particularly because the 
companies subject to Order 445 are explicitly nominated and, until the Order is 
amended to include the names of the two new companies, they would practically be 
exonerated of the obligation to trade their electricity on the exchange (during this 
period we fear that some long term contracts could be swiftly concluded, with the 
option to extend them in the future). 

In addition to the problems mentioned above, there are some specific distortions on 
the electricity and gas markets, caused by the fact that reforms have stalled. 

1. The de facto liberalization is still incomplete. Almost half the electricity 
consumers, for example, do not change their supplier (they are “captive”). These 
purchase a „pool” of electricity, as it was before the theoretical market liberalization in 
2007, at a sale price which is practically regulated by ANRE. The same thing 
happens on the gas market, where we use a „basket” of domestic and imported gas. 
The „pool” actually perpetuates the existence of captive consumers: even though in 
reality they could purchase electricity on the market from other producers, the 
„pool” is more advantageous, as it includes „cheap” electricity from Hidroelectrica and 
Nuclearelectrica, which could not be purchased by an eligible consumer; 

2. The subsidization of industry with Ăcheap gasò. The prices for gas should have 
reached import price parity by the end of 2008 (which would have abolished the 
„pooling” on the gas market). The import price parity was historically an IMF 
condition, taken over by the EU during accession negotiation. The idea behind this 
conditionality was that prices aligned to foreign competition would have provided 
incentives to explore new reserves, which would have become profitable if prices 
were free. However, the domestic gas continues to be cheaper and is used as an 
instrument to subsidize the industry (particularly chemical plants). Almost all chemical 
plants have the possibility to purchase until end 2009 “gas from domestic production”, 
which is actually state aid; 

3. Over-regulation of authorization for projects. In the gas sector, even though 
any project is prepared by a designer with technical competencies, the project must 
be endorsed also by a „licensed supervisor” (any license holder entitled to use that 
particular gas resource). This limits the entry of new competitors on the market, 
because the license holder is not interested in endorsing a project that would be 
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implemented by one of its competitors. In addition, the designer has lower 
responsibility, and the project costs increase, leading to higher costs to the end 
consumer. 

The solutions of these problems, for the Ministry of Economy and ANRE, are: 

• The restructuring of the energy sector must not be undertaken before the energy 
market is analyzed properly, to allow free competition, maximum benefits to the end 
user and the smallest market concentration possible. The final structure of the sector 
must comply with the EU Directives regarding the vertical and horizontal unbundling. 
Also, cross subsidies must be avoided to comply with EC Directives regarding state 
aid; 

• Order no. 445/2009 must be applied to all state-owned electricity generators; 

• The reforms in liberalization and vertical / horizontal unbundling must be finalized, 
as agreed with the European Commission during accession negotiations. This 
implicitly means giving up administrative prices, of course excepting the regulated 
tariffs for monopoly activities (transmission and distribution networks). 

*** 

 

THE COMPETITION IN THE PHARMACEUTICAL SECTOR   
 

Abstract 

The pharmaceutical sector, highly regulated, arises special competition issues. The 
regulations should affect as less as possible the competition on the market. The most 
important aspects that affect free competition on the Romanian market are the 
following: unjustified barriers in the entry of pharmacies on the market, the 
pharmacies monopoly to give medicines without prescription, utilization of the 
ñauthorizationsò for taking part in the auctions as well as some anti-trust practices of 
undertakings.   

The pharmaceutical sector represents a priority field, strictly regulated, with complex 
mechanisms that have been constantly and carefully analyzed by both European 
Commission and Competition Council. Ensuring a competitive environment, on a real 
basis, in this sector is being achieved by using instruments aiming to, on the one 
hand, monitor the compliance with the rules which govern and warrant free 
competition among undertakings active on markets from this sector and, on the other 
hand, where infringements of competition rules were noticed, by direct, unequivocal 
intervention of the competition authority and in sanctioning of those responsible for 
such infringements in order to restore the normal competitive environment on the 
market. 

In the context of a strict legislative framework, essential for the pharmaceutical 
sector, the role and the exercise of the competition authorities in monitoring the 
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compliance with the competition rules is as much necessary as regulatory 
decisions influence significantly the development and future trends of these 
markets.  

In these conditions, it is necessary that strict legislative framework applied by the 
undertakings on pharmaceutical market not to contain unjustified regulatory 
constraints that could limit the efficiency and competition.  The existence of a proper 
regulations is a pre-condition for a good functioning of pharmaceutical industry and, 
consequently, of the entire health system in the benefit of population.  

In order to find and correct possible lacks of the pharmaceutical sector, there is 
useful to remind some aspects regarding the specific issues of the field in general 
and the characteristics and functioning particularities of the sector.  

The pharmaceutical sector, namely the pharmaceutical industry, produces and 
distributes chemical substances having therapeutically value. The pharmaceutical 
products represent an essential input for the services in the health system in general, 
being known the fact that at the basis of a sustainable system in the pharmaceutical 
and health field , at the European level, there should be a sustainable, competitive 
and healthy generic medicines industry and not only a healthy originator medicines 
industry. 

The main manner in which the competition among the biggest pharmaceutical 
companies at the global level is carrying out is the competition through innovation. As 
concerns the generic companies, these compete based on more conventional 
parameters such as price, services and efficiency.   

The particular characteristics of the pharmaceutical sector are the result of the 
specific structure of the market, as follows: 

●  in the case of prescription medicines, the demand is characterized by a low level 
of involvement of the patients in choosing the treatment they follow: in choosing the 
medicine the prescribing doctors are the main factor of demand on the prescription 
medicines market; 

●  potential substitutability of medicines/therapies in day to day medical practice; 

●  the main decision making factors on demand side (the doctors) do not bear the 
cost of treatment and ultimate consumers (the patients), which do not choose, do not 
bear the integral cost of prescription medicines in the majority of cases. The limited 
financial resources allocated to health system determined the public authorities to 
institute, through various mechanisms, a strong price control. Typically, the utilization 
by the relevant authorities of various regulatory systems is the consequence of 
negotiation with the pharmaceutical companies.  

Going more in details, at each level of distribution chain, there are specific features 
and regulations on production, distribution and marketing. 

As well, for understanding the specific problems of the sector it is relevant to briefly 
enumerate various typologies of pharmaceutical products.  
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A possible distinction could be the one between the prescription medicines and 
medicines without prescription (“OTC” medicines). Another distinction is that between 
the medicines which are totally or partly reimbursed by the Health Insurance Funds 
and those which are not reimbursed. The majority of prescription medicines are 
reimbursed while the medicines without prescription are not reimbursed. Yet, there is 
a distinction between original medicine, authorized for marketing, and generic 
medicine (medicine having the same quantitative and qualitative level of active 
substance and the same pharmaceutical shape as the original medicine and of which 
bio-equivalence with the original medicine has been proved). 

At community level, there are four dimensions of pharmaceutical sector 
functioning: regulations, integration, competition and innovation.  

As concerns regulations, from the competition perspective regarding marketing 
product on the pharmaceutical market, at community level three areas of legislation 
are of particular importance: 

¶ the legislation governing  marketing authorizations; 
¶ the legislation governing  pricing and reimbursement; 
¶ the legislation governing  patents.   

 
1. Recent developments in the European context  
 
In the summer of 2009, the European Commission presented the findings of sector 
inquiry on EU pharmaceutical market. The inquiry revealed the way in which the 
competition is carrying out in the pharmaceutical sector from the perspective 
of competitive relationship between originator and generic companies as well 
as the competitive relationship among generic companies, identifying the 
practices in the sector and underlining some segments with problems. The final 
results clarified the way in which the industry is carrying out the activity based on 
current regulatory framework.  

The specific priority action, identified based on the inquiry, represents a factual basis 
for political decision making and for public authorities at national level to adopt proper 
measures in the pharmaceutical sector. These measures should contribute to the 
creation of a competitive environment ensuring rapid access of the European 
citizens to safe, innovative and accessible medicines.  

The improvement of pharmaceutical market functioning in the consumers' interests 
has as a basis ensuring the observance of competition rules as well as of regulatory 
measures.  

The European Commission highlighted the following references policy that can be 
adopted to improve the functioning of markets in the sector, with national 
implications, including: 

¶ Increasing competition enforcement, by the European Commission or by 
national competition authorities; 
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¶ Rapid establishment of the Community patent and the creation of a unified 
system of settling disputes; 
¶ Simplification of procedures regarding the Marketing Authorization: The 
Commission pointed out that binding of the marketing authorization of the patent 
status is illegal under EU law, as well as the need for international harmonization of 
procedures for marketing authorization; 
¶ The improvement of pricing and reimbursement system to remedy the 
deficiencies created by the existence of fragmented national decision-making 
processes that create delays and uncertainties. Among the methods proposed to 
achieve this objective include monitoring the compliance of terms and introduction of 
standards for assessing the added value of new medicinal products (scientific 
assessment); 
¶ The recommendation to Member States should take into consideration the 
measures that facilitate market accession of generics, such as pharmacy imposition 
of an obligation to deliver the cheapest product. The Romanian legislation comply 
with this requirement to promote the use of generic medicines, pharmacies are 
required to deliver the cheapest product with the same active substance. 
  

Also, the Competition Council submits to policy makers that shall pay particular 
importance and to consider policies that facilitate rapid uptake of generic medicines 
and stimulate competition in generics. A policy on the promotion of generic medicines 
requires an optimal combination of both mechanisms demand and the supply side.  

This recommendation should be placed in the context of generic medicines industry 
in the EU: generic medicines account for over 40% of sales to EU and about 20% of 
the sales of pharmaceuticals; also, it is spur innovation and management budgets. 
Generics industry is heading as the value-added products (innovation marginal). 
Regarding the role of generic medicines, they lead to increasing access to medicines, 
being more accessible, stimulating innovation through competition, makes room in 
the budget to finance authentic innovations. 

The material of the World Health Organization from May 2002, specify that "market 
research showed unequivocally that there is competition between generic medicines 
is the most effective way to ensure sustainable discounts.  

In Romania, in the year 2008, although the rate decreased amid the old system of 
prescribing the business name, total generics market stood at about 45% of the 
market volume and accounted for over 25% of value.  

In conclusion, once the exclusivity granted by patents for a drug has expired, you 
should ensure that generic entry occurs without undue delay.  

Regarding the companies action, in the pharmaceutical industry, the sector inquiry 
results revealed that the European innovative companies have turned to patent 
strategies and interfere with the market authorizations bodies or to establish the 
terms and compensation, in administrative procedures, using them as mere tools 
intended delay or block entry of generic medicines.  
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In light of European Commission's findings of the pharmaceutical sector inquiry, 
Competition Council draws attention to originator companies on the Romanian 
market not to apply unjustified to such strategies or tools with the intent to delay or 
block entry of generic medicines, these practices have the potential to infringe 
national and  EU rules on competition.  

Regarding the regulatory framework, the Competition Council supports the 
initiative of establishing the Community patent act and a unified system 
specialized in patent disputation in Europe. This measure resulted in a proposal 
for a Council Regulation, is particularly important, given that the pharmaceutical 
sector is one of the main users of the patent system.  
  

2. Perspectives of liberalization in pharmacy retail 

 Also regarding the legislative framework and in terms of compatibility with the 
competition criteria, the Competition Council inspects national regulations affecting 
the operation of retail drug market in Romania. In this area of concern fall many 
interventions of the Competition Council, made with the intent of liberalization the 
access on retail market of pharmaceutical products, by removing unjustified 
regulatory barriers to entry pharmacies.  

Following repeated interventions by the competition authority, the Ministry of Health 
has amended the regulatory framework in order to remove the condition on the 
geographical restriction on the establishment of new pharmacies. However, the 
demographic criteria in establishing of new pharmacies in urban areas were 
maintained. Compared to this, the Competition Council returned repeatedly 
expressing his point of view, stressing the need for deregulation of market access 
and eliminates barriers to the establishment of pharmacies.  

However, the Pharmacy Law no. 266/2008, adopted in 2008, not only remained in 
the urban demographic, but it was extended to rural areas, indicating the 
applicability of these restrictions for a transitional period which runs until 
December 31, 2010.  

In this respect, an important measure taken by the competition authority in 2009 was 
undertaken in the context of preparation of the draft amending Pharmacy Law No. 
266/2008, project that the Competition Council endorsed in February 2009, but only if 
fully eliminates demographic restrictions.  

Competition Council justified the need to eliminate the demographic measure by the 
reason that demographic criteria in establishment pharmacies existence in urban 
areas, even for a transitional period, limits access to market traders. By limiting the 
number of pharmacies it restrict competition among pharmacies in terms of both price 
and service quality. Regulation of access also affects consumers because, in 
general, a high level of competition is for their benefit by reducing prices, increasing 
service quality, encouraging innovation and increasing interest from traders to 
respond to the changing needs of consumers.  
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Although for public health services should focus on ensuring consumer safety and 
quality of medicines, however, that objective must be, and can be done in a manner 
which does not facilitate or overlook a disproportionately competitive markets. 
Moreover, the legislation is contrary to their goals because the cost borne by 
consumers as the lack of competition is higher than the profits made by regulators.  

Compared to the above, the Competition Council draws attention to the need for 
renunciation of any quantitative constraints such as demographic and potential 
negative impact on the market.  

Also, in terms of retail pharmacy, the Competition Council report further measures 
need to be taken to improve the ease of free competition and consumer access to 
medicines without prescription, OTC drugs namely liberalization issue to 
consumers through new distribution channels, performing the same specific 
safety requirements.  

Competition Council wishes to stress the need to amend current legislation, the 
purpose of removing the monopoly granted to issue OTC pharmacy sites, 
unjustified restriction of the objective of protecting public health that have negative 
effects for consumers, limiting their choice possibility, restricting their ability to 
provide competitive services in terms of both quality and price.  

On a community  basis in numerous member-states (among which we mention 
Poland, Norway, Germany, Italy and Switzerland ) pharmacy’s legal monopoly of 
selling OTC medicines has been abolished by letting other distribution channels like 
supermarkets, hypermarkets or other retail points, internet order etc.  to sell the 
products with the purpose of offering  increased choosing possibilities for accessible 
prices for consumers. 

Therefore, the Competition Council brings to the attention of the decision makers and 
the stakeholders the need for an evaluation that will establish the deployment of this 
liberalization measure intended for enhancing the opening towards competition.  

3. ñAuthorizationsò for taking part in auctions 
 

 On behalf of earned experience in the knowledge of the pharmaceutical sector 
through investigating in the last few years the markets of insulin, dialyses  and 
oncology products, the Competition Council has expressed its worries about the 
existence of certain aspects that would facilitate anti-trust practices in public 
acquisitions of  medicines performed by hospitals. Hereby the Ministry of Health 
has been required to eliminate the standard documentation for elaborating and 
presenting the offers for public acquisition in the national programs of the B3 Form 
(the so-called “dealers authorization”).  

Although while investigations on the insulin and dialysis markets were close to being 
final, the decentralization of the national health programs deployment had been 
initiated, the Competition Council  has ascertained that the use of so-called “dealers 
authorization” in public acquisitions procedures in the Romanian pharmaceutical 
sector  continues to be an usual practice even after renouncement of the national 
auctions.  
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These “dealers authorizations” through which the producer of a pharmaceutical 
product authorizes its distributors to participate at a certain public acquisition 
procedure, take the form of an affidavit of the producer. These are equivalent with an 
instrument at hand to the producer that could lead to confinement of intra-brand 
competition.  

In this context the Competition Council emphasizes the necessity of regulating this 
situation and solicits the stakeholders not to apply such an instrument that 
encourages anti-trust practices in the public acquisitions procedures. If anti-trust 
behaviour fostered by these procedures is ascertained, the competition authority will 
take the adequate measures according to the law.  

4. Competition Councilôs main objects 

Regarding to the application of anti-trust guidelines in the pharmaceutical sector, the 
most important rule adopted by the Competition Council in the year 2009 was the 
initiation of an investigation useful to knowing the wholesale distribution market 
of medicines.  

The Competition Council is concerned with the possibility that on the wholesale 
distribution market for medicines competition will not function properly , this concern 
being the result of the information received from monitoring the market and also the 
results of the cases finalized in 2008 (investigations on the insulin and dialysis 
market).  

Through this inquiry, the Competition Council follows a deepened research of the 
domain in order to identify and correct the eventual anti-trust dysfunctions.  

Within this inquiry, there are being analyzed the existent commercial practices 
between the producers and the distributors and also the eventual artificial barriers 
resulted from these practices.  

This investigation endorses the examination of the market’s structure in this sector for 
a year. The results of this inquiry are expected at the end of 2010 and will allow the 
Competition Council to identify the right measures for solving the sector’s specific 
problems, but also to focus its future actions on the most serious infringements of the 
legislation.  

The medicines distribution sector is a priority field which is receiving enhanced 
attention from the Romanian competition authority. In this context, is to be mentioned 
the fact that the Competition Authority has opened an investigation a possible 
anti-trust agreement between the pharmaceutical products distributors whose 
activities cover over 80% of this market.  

At these initiatives, there are to be added four more ex officio investigations 
regarding the possible infringement of the national and community rules of 
competition on the wholesale distribution market of medicines. The 
investigations concern the possible anti-trust agreements between four companies 
belonging to the groups of producers and distributors medicine.  
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The Competition Council has adopted a pro-active approach in order to maintain a 
competitive environment in the Romanian pharmaceutical sector. In the following 
period of time, the Competition Council intends to harden its activity in this sector 
through both prevention and correction in the application of the anti-trust legislation.  

 

5. Conclusions and recommendations  

The existence of general adequate regulatory framework constitutes an essential 
premise for efficient functioning of pharmaceutical industry from competition 
viewpoint at all levels of distribution channels. The unjustified regulatory constraints 
that limit the efficiency and competition should be eliminated. In this sense, reviewing 
the national legislation is needed by eliminating the regulations which are not 
necessary and proportionate with its objectives.  

The Competition Council wishes to emphasize that the improvement of national 
legislation from the perspective of lacks for competitive environment is a 
complementary measure to its role of monitoring the undertakings behaviour in 
pharmaceutical sector which carry out their economic activity in a highly regulated 
framework.  

As a conclusion, for solving the identified problems, there are necessary certain 
actions for ensuring a competitive functioning of markets in the pharmaceutical 
sector.  

Therefore, we consider that public authorities with responsibilities in the 
pharmaceutical field, particularly the Ministry of Health and the National Commission 
of Health Insurance should take the due measures in order to have free competition 
on the markets in which the effects of liberalization do not affect the access of 
citizens to the medical services (including here the consume of medicines and/or the 
efficient allocation of public funds for this sector). These measures can be 
summarized as follows: 

1. Insurance of a swift access to the generic medicines on the market. In 
this context, the Competition Council sustains the initiative of introducing the 
Community patent and a unique specialized system to deal with the patent 
litigations; 
2. Developing policies to facilitate the fast assimilation of generics on the 
market and to foster competition in this sector. Not at last, the Competition 
Council envisages to intensify the enforcement of competition rules in this field when 
the originators resort to strategies and instruments which delay or even block the 
entrance of generic products on the market, insofar as these are considered 
anticompetitive practices; 
3. Regarding the wholesale of medicinal products, the Competition Council 
underlines the necessity to withdraw the quantitative criteria when setting up a 
pharmacy (such as the demographic specifications), taking into account that 
such limitations are disproportionate with the aim pursued; 
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4. The legal amendment to remove the monopoly held by pharmacies for 
selling medicines without prescription, facilitating consumer access by means 
of other distribution channels.   

With a view to eliminate the risk of anticompetitive practices in the field of public 
acquisitions of medicines, the Romanian Competition Council recommends the 
removal of marketing authorization for participation in auctions, having in view 
that these requirements represent the producers’ tools in order to restrain intra-brand 
competition.   

 

COMPETITION IN THE LIBERAL PROFESSIONS SECTOR 

 

Abstract  

Liberal professions have evolved as closed systems that conserve ample privileges 
for their members, to such an extent that modern attempts to increase competition in 
these sectors met serious resistance. Recent studies and the practice of other EU 
states demonstrated that the gradual elimination of competition restrictions in these 
markets led to a decrease in prices without affecting in any way the quality of 
services offered to consumers. This tendency ought to be promoted /adopted by 
Romania too, through reducing the barriers to market entrance and through relaxing 
the rules concerning the exercise of the profession.      

Liberal professions is a formula that denotes those independent economic activities 
exercised individually or in association by natural persons with special training in the 
field: attorneys, notaries, bailiffs,  financial auditors, tax advisors, accounting experts 
and accountants, legal experts and other experts, assessors, cadastral experts, 
engineers, doctors, dentists, pharmacists, veterinarians, psychologists, etc. All 
members of these professions, irrespective of the associative form under which they 
exercise it, are considered economical operators, being subject to the same rules as 
all other actors of the economy.  

The extremely influential and well-organized professional organizations in these 
sectors have often acted as pressure groups in relation to political decision-makers 
with a clear intention of conserving their members’ privileges. Furthermore, as these 
domains are highly specialized, it is difficult to differentiate between strictly necessary 
regulations (namely those essential for quality assurance of the services, continuous 
professional training, maintenance of prestige etc.) and those that are not absolutely 
needed and may even be harmful to consumers and to the development of the 
profession.   

Liberal professions are generally covered in detail both by primary and secondary 
legislation adopted by the Parliament, or government or respective ministries and by 
norms issued by their own representative bodies in cases where these bodies have 
the regulatory authority. Research conducted at the request of the European 
Commission highlighted the fact that there are major differences between EU 
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member states in the degree of regulation and between different liberal professions 
as well. In addition, it was proven that in countries with a reduced level of regulation, 
market functioning is not worse that in highly regulated ones, and, what is more, in 
such cases markets have developed, with beneficial effects both on consumers and 
on professionals.   

From the standpoint of competition, the following aspects represent vulnerable areas:  

 

I. Barriers to market entrance:  

1. The obligation of belonging to a professional association; 

2. The imposition of restrictions based on geographic or demographic criteria, 
including limitations imposed on the number of trainees and on the overall number of 
professionals;  

3. The imposition of restrictions concerning property.  

II. Rules concerning the exercise of the activity on a market.  

1. The creation of tariffs (mandatory or recommended, maximum or minimal) by 
the regulatory professional bodies 

2. The imposition of restrictions on publicity / advertising.  
3. The imposition of restrictions on forming associations.  

III. Granting monopoly rights in respect to the exercise of the activity  

In addition, restrictions on competition lead to higher prices for the consumers of 
these services and inhibit the natural development of businesses in these fields.   

The above-mentioned restrictions are also present in Romanian legislation.   

The Competition Council has had a proactive attitude since 2000, by being involved 
in the processes of modifying the laws on various liberal professions, and has 
constantly and firmly argued for the elimination of provisions problematic for 
competition. The competition authority in Romania focused on the elimination of 
those restrictions considered most harmful and with a clear and serious impact on 
market competition.   

I. Potential barriers to market entrance:  

1. The obligation of pertaining to a professional association may constitute a 
barrier to market entrance and to remaining on the market   

With most liberal professions, entrance on the market is only possible after obtaining 
an authorization or another form of license, which is usually granted only if certain 
conditions are met (completion of necessary studies, experience, passing an 
examination etc.). Meeting these requirements is verified either by the state, or the 



42 
 

professional body. In general, the state takes upon itself this task mostly when the 
professional body is newly established or inexistent, then transferring these powers 
to the professional structure. It is very important that these criteria imposed on new 
entrants are not excessive, that their fulfilment is impartially evaluated and on an 
equal opportunity basis, and that those feeling wronged have the possibility to appeal 
the respective decision.   

Professional bodies argue in favour of the maintenance of this system which, 
according to them, ensures a high degree of quality that meets customer standards. 
The role of these bodies continues after entrance into the professions, as they 
develop continuous professional training programs and fulfil their obligations as 
supervisory and regulatory bodies. Belonging to the professional association is 
considered a guarantee and a recommendation to the consumer in respect to the 
quality of services, especially since the market is highly specialized and 
characterized by informational asymmetry.   

Belonging to a professional body as a mandatory condition for exercising the 
profession characterizes most liberal professions in Romania. It is impossible to 
exercise such professions as notary, attorney, accountant, architect, without being 
part of a certain organizational structure, usually unique and well represented 
nationwide.   

In practice, the authorizing / licensing does not always lead to ensuring a high 
degree of service quality. This is caused by several factors, among which: the 
imposition of entry requirements that are irrelevant for the good exercise of the 
profession, the flawed organization of the procedures for verifying entrance 
conditions, favouring some less prepared candidates or discriminative treatments 
between different categories of candidates.   

For some liberal professions, the law or practice established that only one 
professional association may function, thus setting it in a monopoly position in 
respect to its members. All competition risks enumerated above are therefore 
increased by the fact that those dissatisfied do not have access to an alternative 
service offered by another organization.   

The main problem derives from the fact that members of the governing bodies of 
professional associations are those that allow and control the entrance into 
profession of potential competitors. This aspect was discussed by international 
organizations, such as the OECD, and a proposed solution was that access to the 
profession was granted rather by an independent body, whose members remain 
preponderantly from outside the profession.   

2. The imposition of restrictions on the number of professionals (based on 
geographic or demographic criteria), including limitations imposed on the 
number of trainees  

Among liberal professions, restrictions vary from strictly limiting the number of 
professionals based on various criteria, to adjusting membership with the aid of 
entrance exams without a predetermined number of seats. Professional associations 
typically uphold limiting the number of professionals because, in the case of a limited 



43 
 

market, a smaller number of active members maximizes profits. An often invoked 
argument is the impossibility of effectively supervising member activity by 
professional associations and, consequently, the impossibility of assuring the quality 
of services. On the other hand, the state, where it has maintained some bargaining 
power through line ministries, is trying to determine professional organizations to 
allow entrance to the market for several actors, in order to protect consumers’ 
interests through increasing the level of competition. Establishing the number of 
professionals through other means than the market necessarily leads to an artificial 
increase in the price of the respective services. In any case, it is to be assessed if the 
potential benefits linked to ensuring service quality compensate for the financial 
losses of the consumers.   

A similar line of arguing may be used in respect to provisions that limit a 
professional’s right to open an office nearby an existing one. This is the case of 
article 28 letter j) from the Code of Ethics for the notaries public which qualifies as a 
manifestation of unlawful competition the opening of notary public offices in the 
proximity of an existing office without previous notice to the latter. To that extent, it is 
forbidden to open two notary offices in the same building or within less than 50 
meters apart. It is also considered unlawful competition if a notary complies only with 
demands for expensive services, while recommending his competitors to clients who 
need less expensive documents.   

In addition to these conditions imposed to market entrance, in order to become a full 
member of a professional association, a new entrant must go through an internship 
stage, during which his/her activity must be supervised by a senior professional. In 
regard to this practice, one may notice major risks of competition distortion:  

¶ differentiated treatment of interns (usually between women and men); 
 
¶ the extremely long duration of the internship stage, sometimes accompanied 
by the practice of giving the intern a very small wage or no wage at all. The internship 
is a mechanism by which the profession tries to assure the quality of services, 
therefore it should not transform into a method of eliminating those that, even though 
they possess the necessary skills and knowledge to perform the services, do not 
have the financial resources to withstand a long internship. In some EU member 
states this issue has been addressed and the state has decided upon a mandatory 
minimum level of payment for interns;  
 
¶ the imposition of too severe limitations on the right of experienced 
professionals to take interns. The establishment of a maximum number of interns 
aims to ensure the quality of supervision, the process through which the expert 
transfers to the intern the skills and knowledge that the latter will later need in 
exercising his profession. However, an excessive limitation can transform into a 
barrier for entering the profession, especially given that not all experienced 
professionals want to have interns, since the training / internship is mandatory for 
entering the profession.  
  

The task of the professional association is essentially that of maintaining a correct 
balance in these fields that are continually evolving in modern society. It is 
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furthermore important to underline in this context the important role these 
professional associations should play in ensuring high professional standards, by 
means of ethics norms and by penalizing bad practices.   

Therefore, correct institutional practice and reasonable self-regulation norms become 
essential in the accurate evaluation of competition in each sector. If restrictions to 
entering the market are excessive, the number of service suppliers will be 
small, which, in turn, will lead to a price increase and to reduced possibility of 
choice for consumers.   

If access to the profession is granted, in most cases, as a result of an examination, 
which represents a first process of selection for future professionals, and after a 
training stage, typically lasting for two years, followed by a second exam, it would 
appear that these are necessary and sufficient for ensuring a high degree of 
competence. It is the opinion of the competition authority that additional restrictions, 
such as numerical limitations on the number of professionals, cannot be therefore 
justified.   

To this extent, the competition authority has worked mostly for eliminating 
quantitative restrictions based on geographical and demographical criteria in the 
case of notaries, bailiffs, pharmacists, dentists, and less on the obligation for these 
professionals to enter the professional association.   

If, as far as dentists are concerned, the problem of limiting the number of 
professionals has been solved, in the case of notaries this problem is more 
complicated. They have used the „public authority” component of their activity in 
order to justify the control on the number of notaries and the level of their honoraries, 
in both cases with the support of the Ministry of Justice.   

3. The imposition of restrictions concerning business structure  

Regulating business structure is generally justified in fields where the independence 
and personal responsibility of those exercising the profession are highly necessary. 
However, certain regulations, such as those regarding properties, may lead to limited 
access to capital and, implicitly, to restrictions on entering the market for service 
suppliers. Other regulations, for example those regarding insolvency practitioners, 
introduce the obligation that the insolvency company has insolvency as unique object 
for commercial activity.   

What is more, as we have shown above, the issues targeted by regulating business 
structure, those of ensuring independence and ethical standards, can be addressed 
through alternative means with less impact on competition.      

II. Rules concerning the exercise of the activity on a market  
 
1. The creation of tariffs (mandatory or recommended, maximum or 
minimal) by the regulatory professional bodies 
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The establishment of mandatory tariffs is in itself a market distortion, as it eliminates 
one of its essential roles, namely that of establishing prices for services as a result of 
the combination between supply and demand. The lists of mandatory minimum tariffs 
practically destroy any possibility of competing on the market with prices below the 
established threshold, with a negative impact on clients. The lists of mandatory 
maximum tariffs may turn to be just as harmful if they represent a means of 
eliminating some service providers from the market.    

The argument in favour of setting mandatory minimum tariffs is that, if these did not 
exist, market competition would drive the price too low, and this in turn would lead to 
a sharp decrease in the quality of services. Under these circumstances, it is argued 
that the best professionals would leave the system and reorient themselves to better 
paying professions.   

The counter-arguments for this claim derives from the highly specialized character of 
liberal professions and from the mechanisms forming the basis of consumer choice. 
Given the high degree of specialization demanded by these fields and the importance 
of selecting a highly qualified professional (for example, a doctor for a complex 
procedure, a attorney in the case of an important trial, an auditor for a large project), 
consumers will be more inclined to choose quality over price, at least in the case of 
important matters. Therefore, the risk of losing their profits is low for highly qualified 
professionals.   

In addition, there are no provisions guaranteeing that the level of these mandatory 
tariffs is truly based on criteria that take into account the evolution of the market or 
that it is in any way linked to high quality standards.   

As well as this, professional mobility is rather limited by the specialty, so that the 
transfer to other fields is not necessarily a major risk, with the exception of profession 
with a more “generally applicable” skills. An interesting phenomenon appeared with 
EU accession and the gradual elimination of barriers to the migration of the 
workforce. It was observed that in the case of low-paying professions (especially from 
the public sector) a phenomenon of migration towards other member states 
appeared. This represents a natural adjusting process after the liberalization of 
frontiers and cannot be blocked by techniques such as the imposition of mandatory 
minimum tariffs. As far as tariffs recommended by the professional association are 
concerned, the assessment of their impact on free competition in the sector is 
essentially connected to the importance of the professional association and its impact 
on the right to practice. The more prominent the role of the professional organization, 
the more inclined to interpret these recommended tariffs as mandatory will be the 
professionals in the field.  

In most cases, however, recommendations concerning tariffs and honoraries made 
by a professional body leads primarily to the coordination of the competitive 
behaviour of its members, and thus determine in practice a particular orientation of 
the market. Along with “numerus claususò regulations, the establishment of 
mandatory minimum/maximum levels of tariffs or honoraries represents the most 
serious breaches in competition in the field of liberal professions.   

2. The imposition of restrictions on publicity/advertising  
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As outlined above, the choice of a service provider in the case of these fields does 
not depend solely on the price, but also on the opinion that the consumers form 
about the supplier. The interdiction to advertise is based on the argument that 
advertisement would affect the confidential nature of relations with clients, and that 
only a carefully built reputation as a result of years of work entitles the professional to 
a favourable image in front of consumers. In addition, the risk of misleading 
advertising was invoked, even though there are legal sanctions for such practices, 
which are in no way a problem particular only to liberal professions.   

This restriction, present mostly in the fields associated with Law, affects primarily 
those that newly entered the field and are unable to promote their services; thus, it 
proves to be advantageous to experienced professionals. As well as this, the 
restrictions leave consumers unable to compare the services of different suppliers 
and to make an informed choice, based on objective criteria.   

The correct and realistic supply of information to consumers through advertising 
would make them choose the services most adequate to their needs. The risks linked 
to civil responsibility could prevent members of the profession from using false 
promises or other practices contrary to marketing rules that could harm the standing 
of the professional association in their advertisements.   

3. The imposition of restrictions concerning association  
 
In the laws organizing some of the liberal professions, the legal forms in which the 
profession may be exercised are set. For example, attorneys may exercise their 
profession in individual offices, associated offices, professional civil societies or 
professional companies with limited liability. In turn, individual offices may group into 
associations, as well as with professional civil companies/societies, and they may 
also group in order to benefit from technical and economic advantages, while 
remaining separate in relation to the clientele. In addition, the legal provisions 
necessary for creating the conventions/contracts of association, as well as the 
provisions for creating professional civil societies and limited liability companies, may 
also be put in the statutes of the profession, as adopted by the professional 
association, namely the Congress of attorneys, as governing body for the National 
Union of Bar Associations of Romania.   

Restricting the forms of organization prevents attorneys from finding the best 
organizational solutions, those that would allow them to act effectively from an 
economic point of view. The argument put forth by professional associations is based 
on the fact that other modes of association would have unwanted effects on the 
independence of exercising the profession. The existing restrictions should however 
be analyzed in order to determine more precisely the cost-benefit ratio that derives 
from this regime.   

III. Granting monopoly rights concerning the exercise of the activity  

Each of the liberal professions was created based on a set of services that could be 
provided exclusively by members of the profession may provide. This is still visible 
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from the statutes of many liberal professions, irrespective of the fact that they are 
attorneys, notaries or insolvency practitioners. In other European countries, such as 
Holland and the UK, these exclusivity rights have been gradually limited and it was 
noted that market prices have significantly decreased under the influence of an 
increase in competition. Generally, the granting of an exclusivity right should reflect a 
necessity derived from the characteristics of the profession (medical professions 
being a good example), and not to pursue solely the gain of more material benefits 
for the members of the professional association.   

It has not been demonstrated thus far that the above mentioned restrictions lead to 
increased independence, responsibility or to better quality of service. Quite to the 
contrary: in some EU member states, where restrictions connected to the economical 
aspects of the profession were eliminated, an improvement of the activities through 
the increase of competition was observed, with clear benefits on consumers, 
especially in regard to consumer prices.   

In any case, it is quite clear that the overwhelming majority of restrictions and 
exclusion situations given to liberal professions only bring advantages to practicing 
professionals. As far as competition is concerned, exceptions from rules are mostly 
based on benefits brought to the consumers by the respective derogatory practices, 
as well as the long-term effects beneficial to competition on a certain market or 
sector.   

Therefore, it appears that, if correct competition on these markets is to function, 
these regulations, that clearly and unnecessarily obstruct competition and that are 
disproportionate in respect to the declared purpose of ensuring the highest possible 
level of quality for services for affordable prices, accessible to the largest possible 
segment of the population, are to be removed.   

In conclusion, exclusivity conditions should be analyzed more closely, in relation to 
the social cost-benefit balance that this regime produces. In the absence of 
convincing evidence or more solid arguments, the public anti-market intervention in 
the case of liberal professions should be reduced both in scope and intensity. It is 
clear that attempts of introducing additional barriers to the exercise of these 
professions, contrary to the European tendency towards deregulation, as well as 
attempts to increase the number of regulated professions must be closely 
monitored.   

          

***   
 

COMPETITION IN THE TAXI INDUSTRY 

 

Abstract 
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The main competition issues in the taxi sector are linked to the imposition of 
restrictions concerning the number of market operators. In addition, the 
establishment of maximum tariffs affects competition, as it may be an incentive for 
companies to agree on a price close to the maximum level. The obligation to use a 
dispatch service eliminates private / unaffiliated taxi drivers from the market. 
Restricting the access of all but one or a few taxi companies to special locations (for 
example, airports) is the equivalent of granting a monopoly right, even if it was given 
after a tender procedure.   

The market of taxi transport services is a regulated market. Until 2002, in Romania 
taxi services were regulated at local level, by the respective local public 
administration, through city council decisions. At the end of 2002, Parliament adopted 
a law (which came into force in April 2003) on taxi and rental transport services, by 
which the general rules of function for these services, applicable at national level 
have been created, even though these are essentially local services. The above 
mentioned law is Law 38/2003, which has since suffered a series of 
modifications/alterations.   

In 2007, through the Law on local public transportation, taxi transportation has been 
included in the category of community services of public utility and of general interest, 
thus legally recognizing the right of local administrations to intervene on this market.   

Taxi transport services may be offered only by operators authorized by the 
competent authority. These authorities are the transport departments or offices from 
the city hall of the respective city or town, which are given the right to issue 
authorizations by the National Regulatory Authority for Municipal Services. 
Transporters, or operators, may be all natural individuals, family associations or 
companies registered as road transporters with the Trade Registration Office.   

The regulations in this field affect numerous aspects. There are quantitative and 
qualitative regulations, as well as regulations concerning market behaviour. Out of 
these, the following aspects may be highlighted as problematic for free competition:   

I. Potential barriers to market entrance:  

1. Restrictions imposed by the local authority on the maximum allowed number 
of licenses;  

2. Restrictions on the type of vehicle that may be used (ownership and years 
since production). 

II. Regulations concerning operation on the market:  

1. Restrictions on tariffs at the decision of the local authority; 
2. Dispatch services;  
3. Restrictions on operating in special locations.  

  
I. Potential barriers to market entrance 
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1. Restrictions imposed by the local authority on the maximum allowed number 
of licenses  

Despite recommendations issued by the Competition council throughout the years, 
Law no. 38/2003 kept the provision according to which the maximum number of 
licenses is established once every 5 years by the local authority. What is more, this 
number cannot exceed the ratio of 4 licenses for every 1000 inhabitants.   

Setting a maximum number of authorizations is a restriction on competition, a 
barrier to market entrance, which leads to the decrease of the number of service 
suppliers, on the one hand, and to reduced possibility of choice for consumers, 
on the other hand.     

In this case, numeric restrictions on taxi transport licenses has as its main 
disadvantages an increase in prices and waiting time for consumers, thus 
affecting two key parameters of this service. In addition, incentives for 
operators to improve their services are severely reduced.   

In the case of this sector, the decisions of the local authority replace market forces 
which should determine the number of suppliers and, consequently, the price of taxi 
services, through the interaction of supply and demand.   

2. Restrictions on the type of vehicles that may be used 

Legal provisions demand that ownership of vehicles used for taxi services is proved 
by license holders through the existence of a property or leasing contract.  This 
obligation excludes all other legal arrangements that would allow the use of a vehicle, 
such as rental or bailment agreements.   

Another provision possibly problematic for free competition is the one referring to the 
maximum age and duration of usage for the cars used. The initial license may be 
issued only for cars less than 5 years old, and is valid for five years; after that, it may 
be extended for another five only if the total age of the car is less than 10 years. The 
assurance of a safe and high quality public service may be done through other 
means, such as the obligation to perform technical revisions of vehicles, and not 
necessarily through artificial limitations on age and usage time.   

 

II. Regulations concerning operation on the market:   

1. Restrictions on tariffs at the decision of the local authority 

Until 2007, public local administrations agreed, after consultations with professional 
associations, a maximum and minimum level of taxi transport tariffs. In 2007, after 
the Law no. 38/2003 was modified, and following several interventions of the 
competition authority, the minimum price thresholds have been removed. According 
to competition practices, the setting of minimum thresholds represents one of the 
practices most harmful to competition, as it affects market competition between 
operators, and, therefore, disadvantages consumers. As far as consumers are 
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concerned, they cannot benefit from prices and tariffs lower than those imposed by 
the law, and their possibility of choice is therefore reduced.   

At this moment, the tariffs for taxi transport are limited only in regard to maximum 
thresholds, the minimal tariff restrictions being removed in 2007, when the law 
changed. In practice, whenever minimum or maximum thresholds are imposed on 
prices, there will be a tendency towards one or the other of these limits, depending 
on the level of demand.   

The adoption by all transporters of similar tariffs leads to the elimination of price 
competition between them, with a clearly negative impact on users of the service. 
Even in the case of maximum tariffs, these arguments hold, as suppliers will tend to 
approach this maximum level, and all the more so if it is known by all market 
operators. The result is, in fact, that tariffs increase until they are close to the 
maximum level, with detrimental effects on consumers’ interest.   

2. Dispatch services   

Legal provisions obliging licensed transporters to use a dispatch service if more than 
100 licenses were issued in a particular city or town lead to the elimination of 
unaffiliated taxi drivers from the market. The provision is all the more harmful to 
consumers as the law permits the inclusion of provisions regarding tariffs in the 
contracts between taxi drivers/associations and dispatch services. This creates a 
situation in which market operators are affiliated to a limited number of dispatch 
services providers and where tariffs are established through a contract between the 
dispatcher and affiliated taxi drivers. Adding to this state of affairs the provisions 
discussed above (the fact that local authorities impose maximum thresholds for 
tariffs), it becomes clear that in this sector the price is not created through the forces 
of market competition.   

3. Restrictions on operating in special locations   

Another interesting situation is to be found in the regulations concerning the supply of 
taxi transport services to and from airports situated under a local jurisdiction different 
from the one issuing the licenses. Taxi transport services are to be offered “only 
under the control, authority or coordination of public local administration authorities 
and is to be done only by transporters licensed by the licensing authority” as 
follows:   

¶ permanently [licensed] only in the city of the licensing authority 
¶ occasionally, in between the city of the licensing authority and another locality 

within the country or outside the country, only as a result of a special request of 
the client 

It is forbidden to transport individuals with taxies on fixed routes, pre-determined by 
the taxi company, which exceed the limits of the licensing locality.   

Through an exception from this rule taxi transportation with a permanent character 
may be made between licensing localities and airports situated outside them. The law 
stipulates that all taxis have access to the arrival areas, unlike departure or waiting 
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areas, where only those vehicles holding permits from the airport administration may 
have access. It is therefore important that airport administrations do not excessively 
restrict the number of permits and that the granting of permits be conditioned by 
objective criteria and the specificities of transportation to and from the airport (for 
example, a minimal capacity for luggage transportation). In cases where these 
conditions are not met, the restrictions imposed lead to unjustified discrimination 
between suppliers of taxi services. One such restriction encourages those that may 
obtain such permits, the only ones that may offer transportation services for clients 
wishing to go from the airport to the respective locality, to charge prices significantly 
higher than those that would appear as a result of the interaction between supply and 
demand on a market where competition would be free. What is more, if the airport 
administration decides to give, as a result of a public tendering, permits to only one 
operator – the one winning the tender – this would be the equivalent of granting 
exclusivity by means of an administrative decision, which means eliminating market 
competition altogether, with negative effects on consumers.    

Taxi transport services from airports are somewhat different from the rest of taxi 
services, representing a distinct market. It is common knowledge that some taxi 
companies operating in airports apply tariffs that are clearly disproportionate in 
relation to the quality of their services. As long as the control of airport 
administrations on the maximum level of these tariffs is beneficial for consumers, the 
competition authority has no cause to intervene.   

The regulation of taxi transport services by public local authorities is a common 
practice worldwide. The subject was brought up in several cases in the discussion of 
the OECD. In October 2007 it was highlighted that under many jurisdictions, Romania 
included, restrictions on taxi transport tariffs are connected to quantitative restrictions. 
It was concluded on that occasion that special consideration should be given to the 
possible benefits of maintaining the legislative regulations on tariffs, for a transitory 
stage (or medium term) at least; this coincided with the position of the Romanian 
competition authority.   

To conclude, removing those barriers with a negative impact on the market of taxi 
transport services from the regulations would be beneficial for market functioning and 
consumer interests. We especially recommend the following steps:    

¶ eliminating administrative restrictions on the maximum number of taxi 
licenses granted, which would allow more operators to enter the market, based on 
its demands (as long as the activity is still profitable);  
  
¶ granting authorizations for vehicles to serve as taxis only on the basis of [ 
relevant] technical criteria (safety, passenger comfort, reasonable capacity for 
luggage transport, etc., so as not to de facto limit the bidding to the one contestant 
that can satisfy a certain demand), thus eliminating all unnecessary restrictions; 
¶ removing excessive restrictions to taxi access in airport areas and either 
establishing maximum tariff thresholds only where consumersô economic and 
comfort demands justify these restrictions, or, alternatively, removing all 
restrictions, so that the consumer may benefit from the advantages of free market 
competition. 


